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PREFACE TO THE NINTH EDITION, 


There have been since the publication oi the last edition 
some very important decisions of the Judicial Committee and 
of the High Courts of India This has rendered it necessary 
to rewrite several portions of the book and to make numerous 
additions both in the sections and the notes. At the same 
time, with a view to Keep the book within its present size, I 
have omitted some portions comprising matters which have 
now become obsolete. 


The reported decisions have been noted up to— 


(1928) 55 I. A. 288 ; 
(1928) 55 Cal. 943 ; 
(1928) 52 Bom. 458 ; 
(1928) 51 Mad. 700 ; 
(1928) 50 All. 039 ; 


(1928) 9 kali. 470 ; 
(1928) 7 Pat. 715 ; 
(1928) G Bang. 582 ; 
(1928) 3 Luck. 371. 


References are given throughout to Indian cases and All 
India Ileporter. 

The writer acknowledges gratefully the assistance rendered 
to him in bringing out this edition by Mr. K. S. tShavakslia, 
u.A. (Oxon.), of the Middle Temple, and Mr. A. A. A. By zee, 
ii. a. (Cantab.), of the Middle Temple. 


Chambers No. 17, 
High Court, Bombay, 
January , 1929. 


D. F. M. 
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PRINCIPLES OF 

MAHOMEDAN LAW. 


CHAPTER I. 

Introduction of Mahomed an Law tnto 
British India. 

1. Administration of Mahomedan law- The Mahomedan Ss. 
law is applied by the Courts of British India to Mahomedans 1, 2 
not in all, but in some matters only. The power of Courts 

to apply Mahomedan law to Mahomedans is derived from and 
regulated by Statutes of the Imperial Parliament and by 
local legislation (a). 

For Statuli>n, bee h. (I; lor tlie Acts, see sees. 7 to 13 

Tlio piescnt work dors not comprise tlm whole of putc Mahnnicdan l.iw, hut only 
sucli portions thereof as are applied by the ('nulls of Ihdisli India to MnlioinedaiiH. 

2. Extent of application. As regards British India, the 
rules of pure Mahomedan law may be divided into three parts— 

(i) those which have been expressly directed by the 
Legislature to be applied to Mahomedans, such as 
the rules of Succession and Inheritance ; 

(ii) those which are applied to Mahomedans as a 
matter of justice, equity and good conscience, such 
as the rules of the Mahomedan law of Pre¬ 
emption ; 

(iii) those which are not applied at all, though the 
parties be Mahomedans, such as the Mahomedan 
Criminal Law, and the Mahomedan Law of 
Evidence. 

The only portions of pure Mahomedan law that are 
administered by the Courts of British India to Mahomedans 

(«) Slink Kudratulta v. Malum Mahan (1««'.)) I (1870) « M H.C 2(5, 31 ; Jlruja Kttlior v. 

4 It. L. it. 1J1, 100; Ibrahim v. Mum I Jiirti Chandra (1871) 7 II. L. it. 10 25. 
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MAHOMEDAN LAW. 


Ss. are those comprised in els. (i) and (ii). In other respects* 

2-5 the Mahomedans in British India are governed by the General 

Law of British India. 

3. Matters expressly enumerated.—The rules of Maho- 
medan law that have been expressly directed to be applied 
to Mahomedans are to be applied except in so far as they 
have been altered or abolished by legislative enactment. 

Thus tin- rules of the Mahomedan Law of Inheritance are czpiexdy directed to bo 
applied to Mahninedana. One of those rules is that a Mahoniedan renouncing the Maho- 
rnedan religion is to be excluded from inheritance. But this rule has now hocn abolished 
by the Freedom of Religion Aet 21 of 1850. Hence this rule does not apply. 

4. Matters not expressly enumerated.—Such of the rules 
of Mahomedan law as have not been expressly directed to 
be applied to Mahomedans will be applied, as a matter of 
justice, equity and good conscience, if there is no statutory 
provision for matters covered by those rules. 

Thus the rules of the Mahomedan Law of Pre-emption are nowhere expressly directed 
to be applied to Mahomcduiis. In tho piovoices where those lulcs aio applied to Mnlio- 
medaiiH, they ate applied on grounds of justice, equity and good conscience (s. 178). 
They are not applied to Mahnmcdnns hi Oudh and in tho Punjab, for theie are Special 
Ails lelntiug to pic-cniption foi Oudh and the Punjab, and those Acts apply to 
Muliomedaim also (h. 17t)). 

Again, the rules of tho Mahomedan Criminal Law aro nowhere expressly directed 
to bo applied to Mahomedans. But there aro legislative enactments relating to criminal 
law in India such as tho Indian Penal Codo and tho Code of Criminal Procedure. ITeuco 
those rules could not be applied on grounds of justice, equity and good conscience. The 
result is that Mahomedans in British India are governed by the criminal law of British 
India. 


5. Justice, equity and good conscience.- The rules referred 
to in s. 2, cl. (ii), may not bo applied if they are in the 
opinion of the Court opposed to justice, equity and good 
conscience. But the rules referred to in cl. (i) of that section, 
that is, rules that have been expressly directed by the Legisla¬ 
ture to be applied to Mahomedans, must be applied though 
they may not in the opinion of the Courts conform with justice, 
^equity and good conscience. See s. 28A. 

Thus tho rulos of tho Mahomedan Law of Pre-emption come under s. 2, cl. (ii), and 
they aro not applied by tho Courts of the Madras Presidency on tho ground that they 
are opposed to justico, oquity and good conscience, inasmuch as the Law of Pre-emption 
places restriction upon liberty of transfer of property by requiring the owner to sell it 
in the first instance to his neighbour. The High Courts of Bombay and Allahabad, 
on the other hand, havo applied the Mahomedan Law of Pre-emption to Mahomedans 
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with this remarkable result that the notion of “ justice, equity and good conscience ” 
held by those Courts differs from that held by the Madras High Court (6). Sco s. 178 
below. 

As regards rules which the Courts have been expressly directed to apply to Maho- 
medans, they must of course be applied regardless of considerations of justico, equity and 
good conscience. Thus the rules of the Mahomedan Law of Marriage have boon expressly 
diroctod to be applied to Mahomedans in Bengal, United Provinces and Assam (s. 7). 
One of those rules is that a divorce pronounced by a husband is valid, though pronounced 
under compulsion (s. 234). Hence the Courts of British India will not bo justified in 
refusing to recognise such a divorce, though it may be opposed to their notions of justice, 
equity and good conscience (c). 


6. Maliomedan law in Presidency Towns.- (/) As to the 
Presidency towns of Calcutta. Madras and Bombay, it is enacted 
by the Government of India Act, 1915, s. 112 [5 and 6 
Geo. 5, Ch. 01] as follows : — 

“ The High Courts at Calcutta, Madras and Bombay, in 
the exercise of their original jurisdiction in suits against 
inhabitants of Calcutta, Madras or Bombay, as the case may 
be, shall in matters of inheritance and succession to lands, 
rents and goods, and in matters of contract and dealing between 
party and party, when both parties are subject to the same 
personal law or custom having the force of law, decide according 
to that personal law or custom, and when the parties are subject 
to different personal laws or customs having the force of law, 
decide according to the law or custom to which the defendant 
is subject.” That is to say, the law to be applied in the matters 
aforesaid shall be the Mahomedan law if both parties are Maho¬ 
medans. Similarly, when a dealing takes place between two 
parties of whom one is a Hindu and the other a Mahomedan, 
and a suit is brought in respect of that dealing by the Hindu 
against the Mahomedan, the dispute between them is to be 
decided according to the Mahomedan law ( d ). But the 
Mahomedan law to be applied in either case must be such 
portion thereof as has not been abrogated by the general law 
of British India [see notes below]. 

(2) The law to be applied by the Presidency Small 
Cause Courts is the same as that administered for the time 
being by the High Courts in the exercise of their ordinary 
original civil jurisdiction (Presidency Small Cause Courts Act 
15 of 1882, s. 16). 


(6) Ibrahim v. Muni (1870) 6 M.H.C. 2fl. 

(<0 Ibrahim^v.Enayetur^ (1889)Jl B.L.TR.A.0^13. 


Atim Un-Nitsa v. Dale (1871) 0 Mod. H.C. 


455, 475; West and Bulilcr’8 Digest oX 
Hindu Law, p. 6. 


Ss. 

5,6 
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Ss. Earlier Mutates .—Provisions similar to those in sub-s. (1) were contained m the 

Q 7 East India Company Act, 1870, s. 17, [21 Coo 3, eh. 70J, which applied to the Supremo 
Court nt Calcutta, and Hie East India Act, 1797, s. 13, [37 Geo. 3, eh. 142], which applied 
to the Recorder's Courts at Madras and Hombay. Those Acts as well as the High Courts 
Acts of 18(11, iKIio and Mill have been repealed and re-enacted by the Government of 
India Act, Ml 15. Hut the repeal does not alleel the validity of any charter or letters 
patent under those Acts [Government of India Act, 1915, 130J. 

Law In he ailiniiitMiriit in nisei of inheritance, snrrenion , contract and dealing between 
parly and parly. This may be rcjHMled or altered by the Governor-General in Council ; 
see tlm Government of India Alt, 1915, s. 131, Had the fifth schedule to the Act. Tu 
tfaet the Muliomcdan law of contract lias been almost entirely superseded by (he Indian 
(Contract Act, 1872, and other ciiiielincuts, and this was done ill the exercise of llio power 
given to the Govcrnor-Gonoial hi Council by the Indian Councils Act, 1851. The latter 
Act has been repealed and to a large extent re-enacted by the Government of India Act, 
1915 (e). As regards interest, it is doubtful whether the Mussulman rulo prohibiting 
usury has been rc(ie,ileil by the I'siuy Maws Kcpcal Act 28 of 1855 (/). The point, 
.nose in a recent I’nvy Council case, but it was not decided (</). See s. 05 of the 
Government of India Act, 1915, and els. 19 and 11 of the chartei for ouch of the High 
Courts foi Cali utta. Madias and Hombay. 

Lair In ir/inh tin ihfuidant n mlijict. It is pmvidcd by the latter portion of the 
sect ion that when the pin ties arc subject to ililleient jieisonal laws, the dispute betw een 
the m is to Is- decid id noooidmg to the law to which tlm defendant is subject, it is not 
easv to detine what these wolils really mum. ’! he decisions lay down what the words do 
not mean : they do not say what the wolds do inc.iii Hut w hat ever the proper construe- 
tion of those words iimv he. tliev do not mean this that while a Hindu purchases lund 
tiom a Kuro|MMii which is subject to bis wife's claim or dower, and a suit is brought, by 
the wife against the Hindu pmehuser to enfoice her right, the Hindu purchaser is to ho 
in iiiiv heltei possession than a Kiiinpcan purchaser would be-, simply because tile 
Hindu law leeogni/es no mle ot dowel (/#). 


7. Ill Bengal, United Provinces and Assam. -As to Bengal, 
United Provinces and Assam, except such portions of 
those territories as for the time being are not subject to 
the ordinary civil jurisdiction of the High Courts, it is enact¬ 
ed by Act XII of ISS7. s. 37. that the Civil Courts of those 
Provinces shall decide all questions relating to succession, 
inheritance, marriage or any religious usage or institution,” 
by the Mahomedan law in cases where the parties arc Maho- 
medans, except in so far as such law has, by legislative enact¬ 
ment,, been altered or abolished. In cases not mentioned 
above nor provided f r by any other law for the time being 


(•■) See Mmlhnb Chinnier \. Itiijcoomiir (1874) 14 
II I,. JC. 7(1; A otnn I’hitiulcr v. liomeah 
Chinnier (IS87) 11 Cal 781. 

( n Hum l.nl v llnrnr Chnmlra (ISOS) 3 B L It. 
(O ('.) 13(1 plot abrogatedj, 1/in Khan v. 
Jlibtjttn (187(1) 5 B. I. It. 6(10 [aIndicated). 
(</) llamira Uibi v. Zubaida Dibi (1916) 43 I.A. 


294, 3011, 38 All. 681, 587-588, 36 I C. 87. 
(A) Sarin’* v I’romnonwyee (1881) 6 Cal. 794, 
805-806 121 Cco. 3, Cll. 70, s. 17J; Alim 
Un-Hu iso \ Dale (1871) 6 Mad. H. C 
455, 474-475 [37 Qco 3, Cll. 142, S. 13]; 
Jjiikshmantlas v. Dasrat (1880) 6 Bom. 
168, 183-184, Mahomed v. Narain (1916) 
40 Bom. 358, 363, 368, 32 I. C. 939. 
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in force the decision is to be according to justice, equity and 
good conscience. 

Custom.- —Custom binding lnheiitanee in a pnrtuular family bus lung been recog¬ 
nized in India (i). Hence evidence is admissible to prove a family custom of succession 
at variance with the Maliomedun law, though there may bo no express recognition of 
custom as in the Act cited above (j). But the burden of proof in such a enso lies upon 
the party who sets up the custom (k); the custom must bo an ancient and invariable 
custom, and it must bo proved by clear and unambiguous evidence ( l ). As to vvlint 
is essential to the proof of such a custom, see tho undermentioned case (mi). 

Justice, equity ami good <ansi truer .— This ctpicssion has been mtcrpieted by tho 
Privy Council to mean tho lulcs of English law so for as they aie applicable to Indian 
society and circumstance!, (»). 


8. In the Mufassal of Madras. —An to the Mufassal of 

Madras, it is enacted by the Madras Civil Courts Act lit of 
1873, s. 1G, that all questions regarding “ succession, inheri¬ 
tance, marriage, . . . or any religious usage or institution” 

shall be decided, in cases where the parties are Mahomeduns, 
by the Mahomedan law or by custom having the force of 
law, and in cases where no specific; rule exists, the Courts 
shall act according to justice, equity and good conscience. 

Custom .—Sco notes to s. 7 above. 

.lustier, iquit;/ and gooil conseirnte. See notes to n. 7 above. 

9. In the Mufassal of Bombay.—As to the Mufassal of 
Bombay, it is enacted by Regulation IV of 1827, s. 2(5, that 
“ the law to be observed in the trial of suits shall be Acts 
of Parliaments and regulations of (Joverninent applicable to 
the ease : in the absence of such Acts and Regulations, the 
usage of the country in which the suit arose ; if none such 
appears, the law of the defendant, and in the absence of 
specific law and usage, justice, equity and good conscience 
alone.” 

Note that not a single topic of Mahomed.m l.nv is n;ufWi/ enumerated in this 
section. So murh, then-fore, of Mahomedan law us in administered to Malioinedaim 
by (Joints m tho Miifassni of Bombay, is administered us a matter of justiee, equity 
and good conscience. As to this last expression, see notes to s. 7 above. 

Usage .—Evidence may bo given under this section ot a custom excluding women 
from any share in tho inheritance of a paternal relation («). Tn a reeent ease, tho High 


(*) 

0) 

(*) 


Abdul Hussein v Sana Hero (1018) 45 Cal. 

450, 460, 45 1. A. 10, 14, 43 T. 0. 300. 
Muhammad InnaU v Lala Sheomukh (1913) 


45 Cal. 450, 45 T. A. 10, 43 X. C. 306, supra . 
approving Vaya Ham v. Sohel Singh 
(1006) lbinj. llec. No. 110. 


(i) Muhammad v Sheikh Ibrahim (1022) 40 I. 
A. MO, 45 Mail. 308, 67 I. 0. 115 (’22) 
A l’C 50 [exclusion of females among 
Luliliai Matiomeilans of Coimbatore]. 

(m) 45 Cal 450,460, 45 I. A 10, 14, 43 T. C. 300, 

(») ll’rt gftetii v. Shekh Mashuhn (1887) 11 Bom. 
551,561,14 1. A. 80,00. 

(o) Abdul Hussein v. Sona Dero (1018) 45 Cal. 
450, 45 1. A. 10, 43 1. C. 306. 
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S*. Court of Bombay gave effect to a usage prevailing in the Presidency of performing rites 
9UI0A anf l ceremonies at the graves of deceased Mahomedans, and granted an injunction at 
the suit of the Mahomedan residents of Dharwnr restraining the purchaser of a grave¬ 
yard from obstructing them in pcrfoiming religious ceremonies at the graveyard (]>). 
See notes to s. 7 above. 

10. In the Punjab and the N.-W. Frontier.—As to tlie 
Punjab and the North-Western Frontier Province, it is enacted 
by the Punjab Laws Act IV of 1872, s. 5, and the North- 
Western Frontier Regulation VII of 1901, ss. 27 and 28, as 
follows:— 

“ In questions regarding succession, . . . betrothal, 

marriage, divorce, dower, . . . guardianship, minority, 

bastardy, family relations, wills, legacies, gifts, partitions, 
or any religious usage or institution, the rule of decision 
shall be— 

(1) any custom applicable to the parties concerned 
which is not contrary to justice, equity or good con¬ 
science, and has not been, by this or any other enact¬ 
ment, altered or abolished, and has not been declared 
to be void by any competent authority ; 

(2) the Mahomedan law, in cases where the parties are 
Mahomedans, .... except in so far as such 
law has been altered or abolished by legislative enact¬ 
ment, or is opposed to the provisions of the Act, or 
lias been modified by any such custom as is above 
referred to. 

“ In cases not otherwise specially provided for, the Judges 
shall decide according to justice, equity and good conscience.” 

Ajmer-Met n'atu .—Tin, provisions of the Ajmer-Merwara Laws, Regulation TIT 
of IS77, ss. -1 and Si, are to the same effect. 

Custom As regards Maliomcdnns, prostitution is not looked on by tlieir religion 
or tlieir laws with any more favourable eye than by the Christian religion anil laws.” 
Accordingly tlie Chief Coutt of tlio Punjab refused to iccognizc a custom of the 
Kanclians which aimed at the continuance of prostitution as a family business, and the 
decision was upheld by the Privy Council on appeal (</). See notes to s. 7 above. 

Justice, equity amt good eonscunce.— See notes to s. 7 above. 

10A. Ill Ajmer-Merwara.- -The provisions of the Ajmer- 
Merwara Laws, Regulation III of 1877, ss. 4 and 5, are 
almost to tlie same effect as the Punjab Laws Act 4 of 1872 
[s. 10 above]. 

(p) Ituinriio v. Kiutumlhan (1001) 20 Bom 108. I 
<«) OhatUi v. Umrao Jan (1893) 21 Cal. 140, 20 I 


I. A. 103. 
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11. In Oudh.—The provisions of the Oudli Laws Act Ss. 
XV NT of 1876, s. 3, as regards the law to be administered in lhl3 
the case of Mahomedans are the same as in the Punjab. 

12. In the Central Provinces—As to the Central Pro¬ 
vinces, it is enacted by the Central Provinces Laws Act XX 
of 1875, s. 5, as follows :— 

“ In questions regarding inheritance, . . . betrothal, 

marriage, dower, . . . guardianship, minority, bastardy, 

family relations, wills, legacies, gifts, partitions, or any reli¬ 
gious usage or institution, the rule of decision shall be the 
Mahomedan law in cases where the parties are Mahomedans 

. . . except in so far as such law has been by legislative 

enactment altered or abolished, or is opposed to the provisions 
of this Act: 

“ Provided that, when among any class or body of persons 
or among the members of any family any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent with 
such law, would have been given effect to as legally binding, 
such custom shall, notwithstanding anything herein contained, 
be given effect to. 

In cases not provided for [by the above clause], or 
by any other law for the time being in force, the Court shall 
act according to justice, equity and good conscience.” 

Custom. —Seo notes to s. 7 above. 

Justice, equity and good conscience .—See notes to s. 7 abo\e. Seo also as. 5 anil 28A. 

13. In Burma—As to Burma, it is enacted by the 
Burma Laws Act XIII of 1898, s. 13, that all questions re¬ 
garding succession, inheritance, marriage, or any religious 
usage or institution, shall be decided, in cases where the 
parties are Mahomedans, by the Mahomedan law, except in so 
far as such law has by enactment been altered or abolished, 
or is opposed to any custom having the force of law. In cases 
not specifically mentioned above nor provided for by any other 
enactment for the time being in force, the decision is to be 
according to justice, equity and good conscience. 

Custom. —See notes to s. 7 above. 

Justice, equity and good conscience .—See notes to s. 7 above. 
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CHAPTER II. 

Conversion to Mahomedanism. 


14. Meaning of “ Mahomedan.”—The expression “ Malio- 
medan ” in the Acts and Statutes referred to in ss. 6-13 
includes not only a Mahomedan by birth, but also a Maho¬ 
medan by religion. Hence the Mahomedan law applies 
not only to persons who are born Mahomedans, but also to 
persons who have become converts to Mahomedanism, provided 
the conversion is bona fide, and not merely a colourable one (r). 

[A Christum, A, married to a Christian wife. 71. lives and cohabits with a Nat in* 
Christian woman, ('. With a view to legalize the union between them, A and C both 
heroine Mahomedans, and ninrrv in Muhomednn fin in (hiring the hfitmie of B. The 
ninriingc is not valid. The conversion cannot he said to he Itorin liile, as it was actuated 
solely b\ the desire to enjoy the privilege of polygamy conferred by the Alahomerlan 
law : Slimier v Oule (IS7I) 11 AL 1. A. 3tHl See also Jn fhr wnttn of Itam Klimit) i 
(18(11) 18 Cal. 2<>l, and X.imli v. Tin Cioin, (1(120) 1 Lull 440, fill T. C. III! ] 

The essentia I doctimc of Af.ilinincdniiisiii is that there is only one God and that 
Alnhomed is Jus prophet (s). 


15. Conversion to Mahomedanism and marital rights.- It 
is an open question whether conversion to Mahomedanism, 
made honestly after marriage with the assent of both spouses, 
and without any intent to commit a fraud upon the law. has 
the effect, of altering rights incidental to the marriage 

[.I and Ji . hoi h Al a homed,m«, espouse Christianity. and many m Clin slum form. 
After Home time they both revert to Mahomedanisni, and go through u form of niur- 
li.ige a second time according to Alnhonicdnn law. After zl’a death, B sues .I’m relations 
to iceover oiie-cu>hth ol -t’s estate as his widow according to Maliomednn law. The 
defence is that It was ihnnritl by .1 rimnilnig to Jfnhoiiirdiin form some time befoie his 
death. Supposing the ilivoiee is proved, is the divorce mini so as to exclude 7i fioin 
inherit .nice, regaid being lmrl to the filet that the marriage was primarily in Christian 
fniin. and the divorce was given in Alahoiucdan fonn ? This question was left open 
by their Lordships of the Privy Council, as their Lordships held that the divorce was 
not proved : SI imm v. Skimici (18(17) 2.7 Cal. 537, 54<i. 25 T. A. 34.] 


15A. Conversion to Mahomedanism and rights of inheri¬ 
tance. In the absence of a custom to the contrary [sec sees. 1C 


(i) Abraham \ Abraham <1800 !) M 1 A 109, 
21.1, Janata \ Ilharum (18(1(1) 10 M I A. 
ill. .i 17-Js, Hill Hnhilihir \ Htthfii (IMS’) 

(*) Auninhilhnt \ l'araklat (1022) 4."> Mid 0SG, 
71 1. I'. 0:>. ( 2 <) A. .VI. 171 [ V link ill} au« 


nro a sci-t of Mahinnedans]. Hakim 
Khalit v Mahl: Jtrafi (1917) 2 Tat I., J. 
108 l Alinuilijriiiis | See also Ifurrn-Kmprrm 
v. Hamsun (1885) 7 All. 4G1 IK. it.], Ata- 
Vilah v. Aznn-rilah (1890) 12 111. 494 
IK. I» ]• 
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and 17], succession to the estate of a convert to Mahomcdanisni 
is governed by the Mahomedan law (t). 

According to the Malunuednn law a Hindu cannot succeed to the estate of a Maho v 
mcdan. Thcrcfoie a Hindu wife of a Hindu who embraces tho Islamic faith after tlio 
marriage la not entitled to succeed to his estate («). 


16. Khojas and Cutchi Memons. —tn the absence of proof 
of special usage to the contrary, Khojas and Cutchi Memons ■ 
in the Bombay Presidency are go\crncd in matters of succession 
and inheritance, not by the Mahomedan, but by the Hindu 
law ( v). 

Khoji.s and Ciitilu Mcnious were ongiuallv Hindus. They became converts to 
MahomeduniMii about 400 mmis ago, bin iel lined then Hindu law of lnhcril.meo and 
.succession as a ciistumnry law. Heine tlio Hin In law of inheritance and suicession 
is applied to them oil the ground .if custom. This nistoin is so well established among 
them that if am member «r either of these eomiminitics nets up a usage of sneeessum 
opposed to tin' Hindu law of succession, tlio huideii lies upon him to proiis such 
usage- ( m). W lieie, however, Cutelii Memons migrate fiom India and settle among 
Mahomednns, as in Moiulwsn, the presumption that they have adopted the Miilimnedan 
custom of succession should lie readily made. When 1 , therefore, a Cutchi Meimm family 
migrated from Cuteh to Momlwsa, and settled them for ahout fifty vetirs, it was 
held upon the evuleneo in the ease that the family was governed by the Mahomedan 
law of succession (a). 

Cutchi Memons Act.- It is now provided by s. 2 of the Cutchi Meimnis Act 40 of 
1021) and the Cutchi Memons Amendment Act 34 of 1023, that any person who satishes 
the prescribed authority— 

(a) that ho is a Cutchi Meimm and is the person whom ho represents himself to bo ; 

(b) that ho is competent to contract within tlus meaning of section 11 of tho 
Indian Contract Act, 1872, and 

(c) that he is resulont in British India, 

may by declaration in tho proscribed form and filed befoio the prescribed authority 
declare that ho desires to obtain tho benefit of this Aet, and theieafter tlio declarant 
and all his minor children and their descendants si all in matters of succession and 
inheritance be governed by tho Mahomedan law. 


16A. Testamentary power of Cutchi Memons.—A Cutchi 
Mcmon may dispose of the whole of his property by will. 


(t) Chedambaran v. Ma Niiein Me (1928) 6 Bang. 
243, (’28) A. It. 179 

<u) 0 Rang. 243, (’28) A, It. 17<l, eupm. 

(®) Khoja* ami Memone' Cate (1847) terry's O. ('. 
110; Hirlnti V (Jorbiti (1873) 12 Horn 11.0. 
294 [Khojas]; Abdul Cadur v. Turner 
(1884) 9 Rom, 158 [Cutchi Meuions| ; 
Mahomed. Sidick v. Haji Ahmed (1885) 10 
Rom. 1 [Cutchi Memons); Mama Haji 
Jaonas v. Haji Abdul Ilahim (1905) 30 
Horn. 107, Snboo Sidick v. All Mahomed 
(1004) 30 Rom. 270; Jan Mahonusd v. 
Data (1914) 38 Bom. 449, 22 I C. 105; 
Manqaldas v. Abdul (1914) 18 Rom. L. 
R. 224, 23 I. C. 565. 


(ill) Abdulraliim v. l/alimubui (1915) 43 I A. 35, 
39, 18 Ikim L. R. 635, 839, 32 I. 0. 413; 
Ihrbni v. (turboi (1875) 12 R. It. 294, 
305, Rahunnthai v. Ihrbai (1H77) 3 Rom. 
31; In re Han Itmail (1880) 0 Rom 452, 
Ashatxu v. llaji Tqnb (1882) 9 Bom. 115 ; 
Mahomed Sidick v. Haji Ahmed (1885) 
10 Boin. 1; In the gimls of Mulbai (I860) 
2 R. H. C 276. The Hindu law as to 
joint I.amlly property docs not apply to 
Cutchi Memons • Haji Oosman v. Haroon 
(1923) 47 Born. 369, (’23) A. R. 148 
{*) 43 1. A. 35, 18 Rom. L. R, 635, 32 I. C. 413, 


Ss. 

15A, 16A 
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Ss. A custom to thnt effect was proved in Adrocnle-General v. Jimbabni (y). There 

>A, 17A is no doubt that a similar custom exists among the Khojas of Bombay. According 
to the Mnhonicdnn law, a testator cannot dispose of more, than one-third of his pro¬ 
perty by will; see s. 104 below. 

16B. Halai Memons—Halai Mcmons domiciled in Bom¬ 
bay are governed in all respects by the Mahomedan Law (z). 

llalai Motions of l*orbandar in Kathiawar follow in matters of succession and 
inheritance Hindu law and not Mahomedan law, differing in that respect from llalai 
Mcmons of Bombay. Tt was so held in the undermentioned case upon evidence of 
custom among llalai Mcmons in l’orbandar (a). 

17. Sunni Borahs of Gujarat: Molesalam Girasias of Broach 
—The Sunni Borah Maliomedans of Gujarat (6) and the 
Molesalam Girasias of Broach (c) are governed by the Hindu 
law in matters of succession and inheritance. 

These communities also were originally Hindus, and became subsequently convert 
to Mahoiuedanisiu. Tho Sunni Borahs of Gujarat must not bo confounded with the 
Borahs of Bombay who arc Shiahs. See s. 20 below. 

17A. Lubbais of Coimbatore.-As among Hindus, so 
among the Lubbais of the Coimbatore District, the sons 
exclude the daughters from inheritance (d). 

The Lubhai Mahomedans of Coimbatore* wore originally Tamil-speaking Hindus 
who subsequently became converts to Mahomedamsm. They retain tho Hindu rule 
excluding females from succession. 


(V) (1915)41 I Inin 181. SI I f 106: Adeoeate- 
lit->ierul \. I\i ninth (1903) 29 Horn. 133, 
1 IS, 110 

(i) Khojax amt Memont' Cate (1847) Perry's 
Olt 1'n*., 110, 115; Khutubai v Mahomed 
llaji Ahu (1933) 53 1 A. 108, 47 Horn. 
149, 72 1 l'. 202, (’22) A. l'C 414, 


aIImg (1018)43 Bom 017, 31 I (! 513 

(a) (19*23) 53 i. A. 108, 47 Bom. 110, 72 I. (’. 

202, ( >2*2) \ PI!. 414, tii/ira. 

( b) Jiai Uaiji v Hat Santnl (1891) '20 llom. 53. 
(f) Fat/’mwtft llaritutK/ii (1891) 20 llom 181. 
(d) Slunk v. Mohammad (1910) 39 MaJ. 004, 

30 1.0. 800. 
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CHAPTER III. 

Mahomedan Sects and Sub-sects. 

18. Sunnis and Shiahs—Tile Mahomedans are divided into 
two sects, namely, the Knnnlx and the Shiahs . 

The Cutchi Mcmoiw of Bmnbuy and lT.ilal Memons belong to the Sunni beet. Seo 
sa. 1(5, 1<>A and 16H above. 

The Khojas and the Borah- .t Bombay belong to the Shiah wet. See b« 1(>, 10B 
and 17. 

19. Sunni sub-sects.— 1 The Sumiis are divided into four 
sub-sects, namely, the Hanafis, the Malikis, the Shafeis and the 
Hanabalis. 

The Sunni Mahomedans of India belong principally to 
the Hanafi School. 

Prcmunplion aa to Sunnism .—The great mujoiity of the Mahomedans of tins country 
being Sunnis, the presumption will he that the paities to a suit or proceeding uro Sunnis 
unle.-s it is shown that tho parties belong to tho Shiali sect (<•). 

20. Shiah sub-sects.—Tho Shiahs are divided into three 
sub-sects, namely, the Aaaa-Asharias, the Ismailias and the 
Zaidyas. 


There is yet another class of Mahomedans, called Mota/.ala. They are sometimes 
spoken of by Mr. Ameer Alt as an independent soct and sometimes as an early offs hoot 
of tho Shiah sect; soe Ameer Ah’s Mahomedan Law, Vol. n, pp. 21, 158. 

21. Each sect governed by its law—The Mahomedan law 
applicable to each sect is to prevail as to litigants of that 
sect (/). 

Tho Sunni law will therefore apply to Sunnis and tho Shiah law to Shiahs, and tho 
law peculiar to each sub-scct will apply to persons belonging to that sub-sect. 

22. Change of sect—A Mahomedan male or female who 
has attained the age of puberty, may renounce the doctrines 


(e) Bajatun v- BUaiiti Khartum (1903) 30 Cal., I (/) Detdar IIostein y. Zuhoor-oon-Uxtsu (1811) 
683,688 I 2 M. I. A. 441,477. 


Ss. 

18-22 
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S§. of tlie sect or sub-sect to wliicli he or she belongs, and adopt 

22»23 the tenets of the other sect or any other sub-sect, and he or 

she shall thenceforth be subject to the law of the new sect or 
sub-sect {(f). 

23. Marriage between Shiah male and Sunni female—wife’s 
status not affected. - A Sunni woman contracting marriage 
, with a Shiah does not thereby become subject to the Shiah 
■ law ( h). 

The same jtiojtoMtion, it serins, would hold good in tin* ease of the muriiago of a 
Shiah female with n Sunni male. Sees. ltlOA. 

ill) Ilavnliw-un-Xiim v. Muhumnunl (ts'w) U | 2.i0 (i Inline from Shnfeiwin to Manna- 

All 21)0, 17 I A 7.1 (. Iww ul sr,t) Hsm). 

MiihniniiKiil \. (litl'im (IH(ll) 1 It 11. <’ | (/,) A«'/■«( \ UanuJan (18S2) 4 \ll. 205. 
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CHAPTER IV. 


Sources and Interpretation op Mahomedan Law. 


24. Sources of Mahomedan law. -There are four sources of 
Mahomedan law, namely, (1) the Koran; (2) Hindis, that 
is, precepts, actions and sayings of the Prophet Mahomed, 
not written down during his lifetime, but preserved by 
tradition and handed down by authorised persons; (3) Ijmaa, 
that is, decisions of the companions of Mahomed and his 
disciples ; and (4) Kiyas, hi-.’iig analogical deductions derived 
from a comparison of the first ihree sources when they did not 
apply to any particular case (i). 

The Kiyas requires the exorei,e of iviwmi, and it appear* that though Ahu ILuiifa, 
the founder of tho H,malt soot of Sunni'., was so miK'Ii itu'iiue<l to (he e\ereiso of reason 
that ho frequently preferred it m many eases to traditions ot single authoiity, tho 
founders of tho other Sunni seets seldom resorted to Kiyas (/). 


25. Interpretation of the Koran.—The Courts, in adminis¬ 
tering Mahomedan law, should not, as a rule, attempt to 
put their own construction on the Koran in opposition to 
the express ruling of Mahomedan commentators of great 
antiquity and high authority. 

Thus where a passage of the Korun (Kura 11 , vv. 241-212) was interpreted in a parti¬ 
cular way both in the liedava (a work on tho Sunni law) and in tho linainia (a work 
on tho Shiah law), it was held by their Lordships of tho Privy Council that it was not 
open to a Judge to construe it m a diilcrcnt manner (k). 

26. Precepts of the Prophet.—Neither the ancient texts 
nor the precepts of the Prophet Mahomed should be taken 
literally so as to deduce from them new rules of law, especially 
when such proposed rules do not conduce to substantial justice. 

The words of the section are taken from the judgment of their Lordships of tho Privy 
Council in Iiaqar Alt v. Anjumnn ( I). 

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless the gift is 
ono to Charity. Is a gift by a Mahomedan to his own children and their descendants a 
gilt to charity ? No-- -was tho answer given by a majority of the Full Bench of tho 
Calcutta High Court in Bikani Aliya v. Nhuk ltd ( m). Yes—was tho answer given by 
Ameer Ali, J., in a dissenting judgment, relying on the following prccopt of tho Prophet 
Mahomed : “ A pious offering to ono’s family to provido against their getting into want 

is more pious than giving alms to the beggars. Tho most excellent form of mdakah 
(charity) is that which a man bestows upon his ownfamily.” Referring to the judgment 
of Ameer Ali, J., their Lordships of tho Privy Council observed in a later case (n), that 


(t) Motley, In trod, ccxxvli. 

0) lb. p. ccxxxvil. 

(*) Aga Mahomed Jaffer v. Kooleom Beebee 
(1807) 25 Cal. 9, 18, 106, 204. 

(1) (1002) 25 AH. 236, 254, 30 l.A. 94. 


(m) (1803) 20 Cal. 116. 

(n) Abut Fata v. Itaaamaya (1894) 22 Cal. 610. 

632, 22 l.A. 76, 86, on appeal from ( 1801 ) 
18 dal. 399, 631. 


Ss. 

24-26 
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Ss. 

26-28A 


it was not safe in determining what was the rule of Mahomedan law on a particular 
subject to rely upon abstract precepts taken from the mouth of the Prophet without 
knowing tho context in which those precepts were uttered. Their Lordships further 
observed that tho rule of Mahomedan law on the subject was that which was laid down 
by tho majority of tho hull Bench, and that the new rule of law sought to bo deduced 
from the precept of tho Prophet by Ameer Ali, J., was not one that would conduce to 
justice. A wakf m favour of children and descendants is now declared to be legal by 
fI tho Mussalman Wakf Validating Act VI of 1913, provided there is an ultimate gift to 
J chanty. See ss. 159-101 la‘low. 

27. Ancient texts—New rules of law are not to be intro¬ 
duced because they seem to lawyers of the present day 
to follow logically from ancient texts however authoritative, 
when the ancient doctors of the law have not themselves 
drawn those conclusions (o). 

28. General rules of interpretation of Hanafi law.—The 
three great exponents of the Hanafi-Sunni Law are Abu Hanifa, 
the founder of the llanafi school, and his two disciples, Abu 
Yusuf and Imam Muhammad. 

It is a general rule of interpretation of the llanafi law 
that where there is a difference of opinion between Abu Hanifa 
and his two disciples, Abu Yusuf and Imam Muhammad, the 
opinion of the disciples prevails (p). Where there is a difference 
of opinion between Abu Hanifa and Imam Muhammad, that 
opinion is to be accepted which coincides with the opinion of 
Abu Yusuf (q). (When the two disciples differ from their 
master and from each other, the authority of Abu Yusuf is 
generally preferredJ(r). But these rules are not inflexible. 

When it is doubtful which is the better opinion on a 
particular question, the Courts of India ought to follow that 
opinion which is most in accordance with justice, equity and 
good conscience («). 

28A. Rules of equity - The rules of equity and equitable 
considerations commonly recognised in Courts of Chancery in 
England are not foreign to the Mussulman system, but are 
in fact often referred to and invoked in the adjudication of 
cases under that system (£). See sec. 5. 


(o) Jiaqar Mi v. Anjuman (1002) 25 All. 230, 
254, 30 1 A. 94 ; Agha Ali Khan v. Altaf 
Hasan Khan (1802) 14 All 420, 448. 

(P) Agha Ah Khan v Altaj Hasan Khan (1892) 
14 Ml 429, 448, Abdul liadir v Kalima 
(1880) 8 All. 149, 100-107. 

(q) (1880) 8 All p. 102, supra. 

(f) Kit Isom IIIbee \. (Main Ilossnn (1905) 10 C. 
W N. 440.488 Khajah Hostem v Shah- 
sadee (1869) 12 W. K. 344, 346, allind. In 
(1809) 12 W. R 498. Sec also 8.151 below 
In Muhammad v. The Legal llemem- 


brancer (1893) 15 All. 321, 323, It was 
held that tho opinion of Imam Muhammad 
should bo preferred to that of Abu Yusuf, 
the Court thinking (thorn'll erroneously) 
that It was so laid down hv the Full 
Bench In Ktkanx Mxya v. Shuk Lai (1893) 
20 Cal. 110. 

(») Aztz llano v. Muhammad (1925) 47 All. 823. 

(0 llamtra Hibi v. Zubaida HM (1910) 43 T.A. 
294, 301-302, 38 All. 581, 582, 36 I.C. 87. 
See Hadaya, Book XX, p. 334, “ Of the 
duties of the Kazee.” 
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CHAPTER V. 

Succession and Administration. 

[Prior to the Indian Succession Act, 1025, the two principal Acts in forco in British 
India relating to tlio administration of tho estate of deceased persons were the Indian 
Succession Act of 18C5 and tho Probate and Ad minis! ration Act of 1881. Tho Succession 
Act of 1865 applied to Europeans, Persia, East Indians and to all Natives of India other 
than Hindus, Mahomodans and Budhists. The Probate und Administration Act applied 
to Hindus, Mahomedans and Budhists, and it ionUiiio.1 rules relating to administration 
which appliod both to Hindus and Mahonn dans. Both these Aits have boon repealed 
by tho Indian Succession Act. 1625. bui their provisions have boon re-ouacted in that 
Act. The present chapter to it aim ■> pee nil rules of Mahome/htn Jaw relating to 
administration and succession and a few rules from the Indian Succession Act. 16‘>5. 
which apply to Mahomodans ] 

\Jf 29. Administration of a Mahomedan’s estate. -The pro- S. 29 
' perty of a deceased Mahomedan is to Ik* applied successively 
in payment of (1) his funeral expenses and death-bed charges, 

(2) expenses of obtaining probate or letters of administration, 

(3) wages due for service rendered to the deceased within three 
months next preceding his death by any labourer, artisan or 
domestic servant, (4) other debts of the deceased according to 
their respective priorities (if any), and (5) legacies not 
exceeding one-third of what remains after all the above pay¬ 
ments have been made. The residue is to be distributed 
among the heirs of the deceased according to the law of the 
sect to which he belonged at the time of his death (p). 

The order sot forth above follows tho provisions of t.ho Indian Succession Act, 1625, 
bb. 320-323 and s. 325. As regards item No. (5). it is to bo noted that a Mahomedan 
• cannot by will disposo of more than one-third of what remains of his property after, 

1payment of his funeral expenses and debts, unless tho heirs consent thereto. 

If the decoased was a Sunni at the time of his death, his property would be distri¬ 
buted among his heirs according to the Sunni law, and if ho was a Shiah, it would bo 
distributed according to the Shiah law. In other words, succession to the estate of a 
deceased Mahomedan is governed by tho law of the sect to which he belonged at the timo 
of his death, and not by the law of the sect to which tho persons claiming the estate as 
his heirs belong (p). 

The person primarily entitled to administer the estate of a deceased Mahomedan 
(t.e., to apply it in the manner sot forth in tho section) is the executor appointed under 
his will. If the deceased left no will, tho person entitled to administer his estate is the 
person to whom letters of administration aro granted. Such a person iB called adminis¬ 
trator* The persons primarily entitled to letters of administration are the heirs of the 


(p) Hayat-un-Niaa v. Muhammad (1800) 12 All. 200, 17 LA. 73. 
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gj deceased : Indian Succession Aet, l!)2fi, s. 218. If no letters are obtained, the heirs 
20,32 me entitled to adiniinsKr the estate. 

30. Vesting of estate in executor and administrator—The 
executor or administrator, as the case may be, of a deceased 
Mahomedan, is, under the provisions of the Indian Succession 
Act, 1925, sec. 211, his legal representative for all purposes, 
and all the property of the deceased vests in him as such. 

Hut since a Mahomedan cannot dispose of by will more 
than one-third of what remains of his property after payment 
of his funeral expenses and debts, and since the remaining 
two-thirds must go to his heirs as on intestacy unless the 
heirs consent to the legacies exceeding the bequeathable third, 
the executor, when he has realized the estate, is a bare trustee 
for the heirs as to two-thirds, and an active trustee as to one- 
third for the purposes of the will; and of these trusts, one is 
created by the Act and the probate irrespective of the will, 
the other by the will established by the probate ( q ). 

Thu first pain graph ih a icpioduction of the provision* of s. 211 of the Indian 
Succession Act, I USA. An executor under tlio Mahomedan law is called watt, doiived 
from wamyynt which means a will. But though the Mahomedan law recognised a wasi 
it did not rccognuo an administrator, then* being nothing analogous in that to “letters 
of administration.” A icum. or executor under the Mahomedan law was merely a manager 
of t he estate, and no part of the estato of the deceased veiled in him as such. As a 
manager all that lie was entitled to do was to pay the debts and distribute the ostate as 
directed by the will. He had no power to sell or mortgage the property of the deceased, 
not even for the payment of Ins debts. The first time this power was eonferied upon him 
was by the 1‘rebate and Administration Aet, 1881. Under s. 4 of that Act, the whole 
of the property of a Mahomedan testator vested in his executor, and it does so now 
under s. 211 of the Indian Succession Act, 102A. The property vests in tho executor 
whether or no lie takes out probate. As a result of the venting of tho estato in a 
Mahomedan exeeutor, ho has the power to dispobe of tho property vested in him in 
ilue course of administration, a power which he did not possess beforo the Probate and 
Administration Act, 1881 (r) [seo s. 00 of the Act, now s. 307 of the Indian Succession 
Aet, I025J. 


31. Devolution of inheritance.—Subject to the provisions 
of the foregoing section, the whole property of the deceased, 
where he luis died intestate, or where he has left a will, so much 
of it as cannot he, or is not, disposed of by his will, devolves on 
his heirs in specific shares at the moment of his death, and the 


it) Mtrza Kurralula in v. Naimb Niuhal-tid- 
Doicla (loot) 33 Cal. 116, 128, 32 1. A. 
244, 257. 

(r) Mahomed Yutuf v. HanSovanddt (1923) «7 


Bom. 231. 70 I. C. 268, (’22) A. B. 392. 
But see the dicta of Pugh, J., in Sakina 
Jixbee v. Mahomed I shale (1910) 37 Cal. 
839. 8 I. C. 655. 
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devolution is not suspended by reason merely of debts being Ss. 
due from the deceased 31 » 32 


The above rule follows from the decision of the Allahabad High Court in Jafii 
Began v. Amir Muhammad (s) read with tho preceding section. When a Malioiiiedaii 
dies leaving a will, and there is an executor appointed under tho will, the property of the 
deceased vests 111 the executor subject to tho provisions of the second paragraph of s. 30. 
When a Mahoinedan dies intestate, nnd there is a grant made of letters of administration 
of his property, the propeity vests in tho administrator. Hut when there is no executor 
or administrator, the property of tho deceased vests at the moment of his death in his 
hens. Tho reason why tho property of a deceased Mahomedan vests in his heirs in 
the absence of an exeeutoi or administrator is that tho Muhoinedan law does not 
,recognise any representation to the estate of tho deceased (t) ; if it did, his propeity 
could vest only in his legal r< prise Utah re, ih.it is, his executor or administrator, and it 
could not vest in his h<irs. 

The property, when it vest' in the heirs, vests in specific shares , that is, tho heirs 
take their shares in severalty, their rights being analogous to those of tenants-in-eoni. 
mon ( it). The share of each heir befote distribution is said to vest in him in interest. After 
distribution, tho sharo vests in tho heir in possession. When an heir comes into pos¬ 
session of his share, it is clear that ho may alienate it by sale, mortgage, gift or other¬ 
wise. Hut ho bus not got the same powers of disposition when tho sharo lias not vet 
been vested in posset.-.ion. Thus a valid gift cannot bo made by ail heir of his sharo which 
has not yet vested in him in possession except to a co-heir (h. 134). And ns regards 
disposition by way of sale or mortgage, I bo validity of the disposition depends on tho 
conditions set forth in the next section. 


Limitation. -Where the heirs of a deceased Mahomedan continue to live as tenants- 
in-common without dividing the estate, and a suit is subsequently brought by one of 
them for recovery of Ins share by partition, limitation does not run from the date of tho 
death of the deceased ; in other words, it is ait. 144 and not ait. 123 of tho Limitation 
Act that governs tho period of limitation (v). 

Administration suit.- Tt may hero bo noted that any ono of tho heirs may bring 
an administration suit; he is not bound to bring a suit for partition (tv). 


32. Alienation of share before distribution—(2) “ A cre¬ 
ditor of a deceased Mahomedan cannot follow his estate into 
the hands of a bona fide purchaser for value to whom it has 
been alienated by his heir-at-law.” In other words, any heir 
may, even before distribution of the estate, transfer his 
own share of the inheritance ( x) either by absolute sale or by 


(*) (1885) 7 All. 822, followed in Muhammad 
Awaus. Hut Sahi (1885) 7 All. 718. 

(0 Amir Dulhm v. Ban Nath (1894) 21 Cal. 311, 
315. The contrary opinion expressed by 
Markby, J., in Assamnlhem Aessa Bibee 
v. Lutchmeeput Singh (1878) 4 Cal. 142,158 
Is no longer law. 

(u) Abdul Khader v. Chidambaram (1909) 32 
Mod. 276, 278, 3 1.0 870; Abdul Majeelh 
v. Krishnamachariar (1917) 40 Mad. 243, 

• • 254,401.0.210. 

(») Kallanaawala v. Ihbshaya (1920) 44 Bom, 
043, 58 I.C. 42; Niuriin v. Bu Dmrao. 


(1921) 45 Horn 519,591.0 780 ; met. Zai- 
nab v. UhtUam Rasul (1923) 4 Lah. 402. 73 
1. C. 425, (’23) All. 519. 

(w) Essafallyy. Abdeah (1921) 45 Bom. 75, 50 

(x) Bazayet Jtossein v. Dooli Chund (1878) 4 Cal, 

402, 406, 408, 5 1. A. 211, 220, 222 ; Abdul 
Majeelh v. Krishnamachariar (1917) 40 
>lad. 243,254,401.0.210. In Mohideen 
Bee V. Syed Meet (1915) 38 Mad. 1099, 
1101, 32 I.C. 1002, It was said that a 
Mahomedan heir takes a share of each item 
of the property left by the deceased. 
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S. 32 mortgage and give the transferee a good title thereto, notwith¬ 
standing any debts that might be due from the deceased, 
provided that the transferee acts in good faith and under circum¬ 
stances which are not such as to raise a reasonable presump¬ 
tion that he had notice of the debts ( y ) [ills, (a) and (c)]. 

Even if the transferee has notice of the debts, the transfer 
is not absolutely void, but voidable merely at the option of 
the creditor, so as to entitle him to follow the estate in the 
hands of the transferee. But the creditor is not entitled to 
follow the estate in the transferee’s hands unless the assets 
in the hands of the heirs are insufficient to satisfy his claim ( 2 ) 
[ill. (d)]. 

(2) Where the estate or any part thereof consists of 
immovable property, and the transfer is made by an heir 
of his share in such property during the pendency of a creditor’s 
suit in which the creditor obtains a decree passed for the 
payment of his debt out of the estate which has come into the 
hands of the heir, the transferee will be affected by the doctrine 
of lis pendens (a) [ill. (c)]. 

Explanation.— “ Transferee” within the meaning of this 
section includes a purchaser at a sale in execution of a decree 
obtained against an heir by his creditor (6) [ill. (b).] 

Illustrations. 

[(a) A Mahomodan, who owes a sum of money to C, dies leaving certain heirs. 
The heirs sell the whole of the property of tlio deceased to P before payment of the debt 
line to C. P buys the property without notice of the debt duo to V. V then obtains a 
decree against the heirs for the amount of the debt, and in execution of the decree 
applies for an attachment of the property sold by the heirs to P, alleging that the heirs 
had no right to alienate the property of the deceased beforo payment of the debt due from 
the deceased. C is not entitled to attach the property in the hands of P, the lattor 
being a bona fide purchaser for value without notice of C’s claim: Land Mortgage 
Bank v. Bidyadhari (1880) 7 C. L. 11. 400.] 

Note. —So long as the estate of a deceased Mahomodan is in the hands of his heirs, a 
creditor of the deceased who has obtained a decree against the heirs for his debts may 
follow it in the hands of the heirs, that is to say, he may attach the estate in the hands 
of the heirs in execution of the decree. But the case is different when the estate has been 
sold by the heirs, and it has passed into the purchaser’s hands. In such a case if the pur¬ 
chaser bought without notice of the debts, the creditor cannot attach the property in tho 
hands of tho purchaser. It does not matter that the object of the heirs in selling the 


(id 

(0 


Bazayat Uonein v. Dooti Chund (1878) 4 Cal. 
402, B I. A. 211; Land Mortgage Bank v. 
Bidyadhari (1880) 7 C. L. R. 480. 

Rajkritto v. Koylath Chandur (1881) 8 Cal. 


(а) Batayet Houein v. Dooli Chund (1878) 4 Cal. 

402, L. R. 61. A. 211. 

(б) Wahidunista v. Shubrattun (1870) 0 B.L, R, 
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property was to defraud the creditor, for the question being one between the creditor 
and the purchaser, tho test is whether the purchaser took with notice of the debts, and 
not whether the heirs intended to defraud tho creditor (r). 

[(b) A Mahomodan, who owes a sum of money to C, dies leaving two sisters as his 
only heirs. V obtains a decree for the amount of his debt against tho sisters as repre¬ 
senting the estate of the deceased. Subsequently a creditor of tho sisters obtains a 
decree against them, and the estate of the deceased in tho hands of the sisters is sold 
in execution of that derive, and purchased by P without notice of O 's chum. O then 
applies for attachment of the property of the deceased m tho hands of P. Ho is not 
entitled to attach the property, for is a piueliaser v it flout notice of C's claim: 
W a hul it n I ltd v. Shnbi alt mi (1S70) (i T5.L. I! f-4, with facts slightly altered.] 

Note .—Tho only distinction between tins and tho preceding illustration is that 
in tho latter case tho twin by thi ileus tulu atari/ while in tho present illustration tho 
sale is m execution of a 'Iccrrr. against the heirs Tho point to be noted is that in both 
eases C sought to attach the property after it has passed from tlio hands of tho heirs 
into the hands of a bona Jhh pureh.t-.cr for \ nine without notice of C’s chum and in both 
cases it was held that he was not entitled to do so. 

[(e) A Mahomed an dies leaving a son and iv widow C. Tho deceased owes a largo 
sum of money to C for her dower. The son mortgages the whole of the estate of the 
deceased to 1‘ to secure repayment of advances made to him by P without noluc of 
C’s claim. Subsequently V obtains a decree for the amount of hor debt against the son 
and in execution of tho decree attaches the mortgaged property in the hands of tho 
son. Duiing the pendency of the attachment, P sues the son on tho mortgage-bond and 
obtains a decree for the realization of the mortgage-debt from tho mortgaged property. 
The property mortgaged is sold in pursuance of the decree and purchased by X. Is 
A' entitled to have the attachment set aside ’ Yes, for A' derives his title under a 
sale in execution of tho decree obtained by P who took tho mortgage before tho 
institution of C’s suit without notice of C’s claim : Bazayel Jlosscin v Dooh Chnnd 
(1878) 1 Cal. 402, 5 I. A. 211, with facts slightly altered.] 

Note.—The only distinction between this anil ill. (a) is that in tho latter case tho 
alienation by tho heirs was by way of sale while in tlio present illustration it is by way of 
mortgage. Tho test is whether P, the mortgagee, was a bona fide transferee for value 
without notico of C’s claim, and not whether A", the purchaser from tho mortgagee, 
purchased with notice of that claim. 

[(d) A Mahomodan, who is indebted to V, dies leaving a widow and other heirs. 
Tho widow sells to P certain land allotted to her on distribution of tho estates of tho 
deceased. P had notice at tho time of purchase of C’s claim. Subsequently C 
obtains a decree against the heirs for tho amount of his debt, and seeks to attach tho 
land sold by the widow to P. C is not entitled to attach tho land in tho hands of P, 
though P had notice of his claim, unless it is shown that tho assets in the hands of the 
heirs are not sufficient to satisfy his claim: Jlujkristo v. Koylash Chuiuler (1881) 8 Cab 
24, with facts slightly altered.] 

Note .—Tho mere fact that P had notice of C’s claim dooB not entitle C to follow 
the widow’s share in tho hands of P unless C can show that there are not sufficient 
assets in the hands of the heirs for the payment of his debt. 


S.32 


(e) Wahidunitua v. ShubraUun (1870) 6 S. X. R. 54, 68. 
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[(e) A Mahomcdan, who owes a sum of mono) to (\ dies leaving a son as his only 
heir. C institutes a suit ngHinst the son for an account of the estate of the deceased 
come to hw hands anil for payment of his debt out of the estate. During the pendency 
of the suit, the son sells to 7* certain land tunning pait of the propeity of the deceased. 
A decree is subsequently passed in V's suit for the payment of Ins debt out of the enteric 
come into the hands of the son. V applies in execution of the decree for attachment 
of tho piopcrty m the hands of P. V is entitled to attach the property : Baza yet Ilos- 
xnn v. Dooh Vhnnd (1K7S) 4 Cal. 402, 15 J. A. 211, followed in Yetstn Khan v. Muhammad 
(1807) 10 All. 504.] 

Note.- In ill. (a) the sale by the heirs was made before the institution of the creditor’s 
suit. In tho present ease tho sale is made during the pendency of tho creditor’s suit w Inch 
in its nature was an administration suit as indicated by the form of tho dooiee. The 
decree was .against the estate, and not a simple money decree (el). Tho rule laid down 
in el. 2 of tho present section is merely all application of tho doctrine of /is pendens 
(see the Transfei of l’ropeity Act, 1882,s. 52). 

33. Liability of heirs for debts—(/) The heirs of a 
deceased Mahomcdan are liable before distribution of the 
estate, to pay the debts of tho deceased to the extent of the 
assets to which they may have succeeded but they are not 
liable to pay debts exceeding such assets (e). 

(2) After the estate is distributed each heir is liable for 
debts due from the deceased to the extent only of a share of 
the debts proportionate to his share of the estate (/). 

lUiiKtreitionft. 

[(u) A JVlahomrdnn dies leaving assets of the value of lis. 4,000 and debts 
amounting to Hu. 5,000. The liability of the lieiis is confined to the amount of tho 
assets, namely, its. 1,000 anil the creditor is not entitled to a personal dccicc against 
tho heirs for tho balance of tho debt. 


Ss. 

32-34 


(h) A Mahomcdan, who is indebted to 0 in the sum of Its 3,200, dies leaving a 
widow, a son and two daughters. Tho heirs divide the estate without paying tho debt, 
the widow taking 1/8, the son taking 7/1(1, and caeli daughter 7/32. C then sues fhe 
w idow and the son for the lehole of the debt duo to him from the deceased. The widow is 
liable to pay only (1/8 x 3,200) Its. 400, and the son (7/10x3,200)- Its. 1,400; they 
are not liable for tho whole debt: Birthipal Singh v. llttnmini Jan (1882) 4 All. 301.] 

34. Distribution of estate.—If the estate is not insol¬ 
vent, the heirs may divide it at any time after the death of 
the deceased and the distribution is not liable to be suspended 
until payment of the debts. 


(d) Bholti Nath v. Magtml-un-ls i seta (l!K)3) 26 All. 
28. It la stated in the judgment in this 
case that the decree In I’asin Khan’s case 
cited in 111 (el was a simple money decree 
and not a deerec for payment of the credi¬ 
tor’s debt out of the estate If so. tho deci¬ 
sion in that case Is obviously wrong. 


if) Hamer Stngh v. Zeikia (1875) 1 AU. 07; 
Pirthxpal Singh v. ltusaini Jan (1882) 1 
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So hold by Ujo High Court of Allahabad (</) relying on certain passages from the 
Hedaya, and, following it, by the High Court of Calcutta ( h ). In a later Allahabad 
ease (t), Mahmood, J., said that the translation of the said passage was only a loose 
paraphrase of tlio original Arabic, and he expressed tho opinion that the estate may bo 
distributed though it may hr uiMihrut. 

According to Mahomedan law the estate of a deceased person vests in his liens at 
tho moment of his death (s. 31). The liens therefore may divide if at any time, even 
before payment of the debts duo by the deceased As a result of the rule set forth u» 
tho present section, it. is not competent to a cieditor of (lie deceased to go against any 
one heir for the whole of Ins dehl, saying that the heir ought not to have divided the 
estato liefoio payment of debts The < reditor can reeovei lrom the lieu sued only 
the heir’s prnpoitionato share of the debt |.. 33, ill (h)J. 


35. Suit by creditor against executor or administrator.— 
If the estato is represented by an executor or administrator, 
a suit by a creditor of the deceased should be instituted against 
the executor or administrator as the case may be. 

IAT 36. Suit by creditor against heirs. - If there be no exe¬ 
cutor or administrator, the creditor may proceed against the 
heirs of the deceased, subject to the following provisions :— 

( 1) If the estate is distributed , and the suit is brought 
agsiinst some only of the heirs of the deceased, the creditor 
is not entitled to a decree for the whole amount of his debt, 
but only for an amount proportionate to the aggregate share 
of the defendants in the property [sec s. 33 (5)]. 

(2) If the estate is not distributed, the creditor may, 
according to the decisions of the High Court of Calcutta, sue 
any heir in possession of the whole or any fart of the estate 
without joining the other heirs as defendants, and the Court 
may in such a suit pass a decree for the sale, not only of that 
particular heir’s share in the estate, but of all the assets of the 
deceased that are in his possession. Where such a decree is 
passed and a sale is effected in execution of the decree, the 
sale will pass to the purchaser not only the interest of that 
particular heir in the property sold, but the interests of the 
other heirs also (including minors), though they were not 
parties to the suit (j), unless the decree was obtained by 
consent (k), or unless it is proved that the debt was not due (?) 
[ills, (a) and (b)]. 


to) Hamit Singh v. Zakia (1875) 1 All. 57, 51), 
£J*’. B.]; Prithipal Singh v. Ilutaini Jan 
(1882) 4 All. 361, 306. 

(A) Bmtenteram v. Kamaluddin (1885) 11 Cal. 
421, 428. 

(i) Jafri Begum v. Amir Muhammad Khan 
(1885) 7 All. 822, 838. 


(j) MiUlyjan v. Ahmed Ally (1882) 8 Cal. 370 ; 

Dulhtm v. Batj Bath (1804) 21 Cal. 311. 
(A) Astamalhem v. Roy Lulchmceput Singh (1878) 
4 Cal. 142, 155. 

(I) RhuntUnbi v. Keto Vinnayek (1887) 12 Bom. 
101,103. 


Ss. 
34, 36 
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S. 36 Tlie same view was taken, though based on different 

grounds, by the High Court of Bombay in earlier decisions (m), 
with this exception that a sale in execution did not bind the 
other heirs unless the heir against whom the decree was obtained 
was in possession of the whole estate of the deceased [ills, (c) 
and (d) ]. But this view has been disapproved in recent cases, 
and it has been held that a sale in execution of a decree passed 
against an heir in possession in a creditor’s suit does not pass to 
the purchaser the interest of those lieirs in the estate who were 
not parties to the suit even if the heir against whom the 
decree was passed was in possession of the whole estate (n) 
(ill. (dd)J. 'Phis view coincides with that taken by the High 
Court of Allahabad. 

In Pathummabi v. ViUil (o), the High Court of Madras 
followed the earlier rulings of the Bombay High Court, but the 
authority of that decision has been considerably shaken by the' 
observations of Abdur Kahim, J., in Abdul Majeeth v. Krishna- 
mackariar (p). 


According to the rulings of the Allahabad High Court, 
a decree relative to his debts passed in a contentious or non- 
contentious suit against only such heirs of a deceased Maho- 
medan debtor as are in possession of the whole or part of his 
estate, binds each defendant to the extent of his full share in 
the estate (q), but it does not bind the other heirs who by reason 
of absence or any other cause are out of possession, so as to 
convey to the auction-purchaser in execution of such a decree 
the rights and interests of such heirs as were not parties to 
the decree, and they will be entitled to recover from the 
auction-purchaser possession of their share in the property sold 
subject, however, to payment to the purchaser of their propor¬ 
tionate share of the debts for which the decree was made (r), 
unless the circumstances are such as do not call for the exercise 
of this equity in favour of the purchaser ( s ) [ills, (e) and (f) ]. 


(in) Khursctlnbi v. Kero Vinnayek (1887) 12 Bom. 
101; Daralava v Bitmap (1895) 20 Horn. 
338, followed In Vt rchand v. Kondu (19161 
30 Horn. 720, 31 I. C. 180 [mortgage- 

(n Bhagirthibai v. llorhanbi (1019) 43 Bom. 412. 
51 1 ('. 18, dissenting from 12 Bom. 101, 
and 20 Bom. 338, mpra\ Shahasaheb v. 
Sadathtv (1010) 43 Bom. 675, 681, 51 I.C 
223 (mortgage suit], dissenting from 30 
Bom. 729. 31 1. C. 180, supra, Bala Miya 
v. MamUnbi (1023) 47 Bom. 712, 73 I.C. 
246, (’23) A. B. 411. 

(o) (1002) 26 Mad. 734, 738. 


(p) (1817) 40 Mad. 243, 255, 257, 40 I. C. 210. 

(?) nallu Hal v. Han Hat (1901) 23 All. 263,265. 
(r) Jajri Begum v. Amir Muhamad Khan (1885) 
7 All. 822; Muhammad Auxin v. Bar Sahai 
(1885) 7 AH. 716; Hamit Singh v. 
Zakia (1875) 1 AH. 67. See also Muham¬ 
mad Allahdad v. Muhammad Itmail 
(1888) 10 AH. 239. 

(«) Jajri Began v. Amir Muhammad Khan 
(1885) 7 AH. 822. See the third question 
referred to the Full Bench In the aboye 
case and the form of it ob amended by 
the Full Bench (ib. p. 825). 
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(a) A Mahomedan dies leaving a widow, a daughter, and tw r o sisters. After his 
death a suit is brought by a creditor of tlio decoasod against the widow and the daughter 
who alono aro in possession of the whole estate, and ft decree is passed “ against the 
assets of ” the deceased. The decree and the sale in execution of tho property 
loft by the deceased are binding on tho sisters though thoy were not parties to tho suit : 
Muttyjan v. Ahmed, Ally (1882) 8 Cal. 370. 

(b) A Mahomedan dies leaving a widow and other heirs. A suit is brought by a 
creditor of the deceased against tho widow alone who is in possession of a pari of tho 
estate. The other heirs arc not necessary parties, and tho creditor is entitled to a deereo 
not only against tho sharo of the widow in tho estate, but tho full amount of assets which 
have come into her hands and which have not been applied in (he discharge of tho 
liabilities to which tho estate may be t»ubj< ct at lici husband's death : Awir Dulhin v. 
Baij Nath (1804) 21 Cal 311. 

(c) A Mahomedan woman. K hnti/.a, dies leaving a minor son and a daughter. After 
her death a stilt is biought by a criditor of the deceased against “ Khutiseu, deceased, 
represented by her minor son represented by his guardinn ” (/), and a deereo is passed 
in that form. The deceased was entitled to ft share in a Khoti Vnlan and “tho right, 
title, and interest of Khatiza ” in that share is sold in execution of tho decree. Tho 
purchaser acquires a title unimpeachable by tho daughter, though she was not a party 
to the suit or to the subsequent proceedings in execution : Khnrehelbibi v. Kem Vmai/ak 
(1887) 12 Bom. 101 («). |No reference was made in tho judgment to tho Calcutta, eases 
cited above nor to the Allahabad eases cited in ill. (e)|. 

(d) A Mahomedan dies leaving ft widow', a minor son, and two daughters. After 
his death a suit is brought by a mortgagee from tho deceased against tho son us repre. 
sented by his guardian and mother, claiming possession of the land mortgaged to him 
as owner under a gahan lahan clause in the mortgage. Tho widow is in possession of 
tho estato and an ex-parle deereo is passed ditocling her to make over possession of tho 
land to the mortgagee, and he is accordingly put in possession. Tho doereo binds 
tho daughters though thoy wero not parties to tho suit, and thoy aro not entitled to 
redeem tho mortgago as against tho mortgagee or a purchaser from him : Duvalava v. 
Bhtmaji (1895) 20 Bom. 238. 

(dd) A Mahomedan dies leaving a widow and a daughter. After his death C, a 
creditor of the deceased, sues the widow for tho recovery of a debt duo to him and a doereo 
is passed in his favour for Its. 327 to bo recovered out of tho estato of tho deceased. In 
execution of tho decree, tho right, title and interest of the deceased in a house is sold 
and it is purchased by P. The daughter, who was not a party to tho suit, 
subsequently sues P to rocover by partition her sharo in tho house. Held, disapprov¬ 
ing tho casos cited in ills, (c) and (d), that tho daughter, not being a party to C’b suit, was 
not bound by the doereo passed in the suit, and that tho sale did not pass her interest in 
the house to P, and that she was entitled to recover her share in tho house : 
Bhagirthibai v. Roehanbi (1919) 43 Bom. 412, 611.C. 18. [In this case the widow against 
whom the decree was obtained was in possession of the whole house; see p. 427 of the 
report, lines 27-28.] 


This form of suit, which was at ono time 
common In the Mofussll of Bombay, has 
been recently disapproved of by the Bom¬ 
bay High Court. 


(u) Note that In this case “ no part of the pro¬ 
duce of the Khoti was In actual possession 
of either of the heirs of the deceased.” 


S. 36 
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S. 36 (e) A creditor of a deceased Mahotnedan obtains a decree upon a hypothecation 

bond “ for recovery of his debt by enforcement of lien ” against an heir of tho deceased 
in possession of the estate. Tho whole estate is sold in execution of the decree, and it 
is purchased by the decree-holder. Subsequently another heir of the deceased, who 
was not a party to these proceedings, sues the decree-holder as purchaser for recovery 
of his share in the estate. According to the Allahabad High Court, he is entitled 
to possession of Ins share on payment of his pmpoilionatc shaio of the debts which wero 
paid olf from the proceeds of the sale: Muhammad Awais v. Har Sahai (1885) 7 All. 
710, following Jafri Begum v. Amir Muhammad (1885) 7 All. 822. 

(f) A creditor of a deceased Mahomcdan obtains a money decree against an heir 
of the deceased in possession of the estate, and attaches certain immovable property 
forming part of the estate in execution of the decree. Tho value of tho immovable 
property exceeds the share of tho defendant. According to tho Allahabad High Court, 
the defendant is entitled to object to the attachment and sale of tho right and interest 
of the other heits who were not pailics to the suit, upon the ground that as regards 
them he is in possession of the property as ti listen : Ballu Mai v. Ilari Das (1901) 
23 All. 2(iJ. [ Tins follows fiom the decision set out in ill. (e). | 

Principle of the Calcutta rulings. —According to the Calcutta decisions, a creditors 
suit against an heir in possession is m the nature of an administration suit binding on all 
tho heirs of a deceased Mahomcdaii. This theory appears to have been dictated principally 
by tlie consideiation that grave injustice might result if the creditor were to lie confined 
to tho recovery of a fiactional portion only of his claim as held by tho Allahabad High 
('cunt. The same Coin t has further endeavoured to strengthen its decision by the analogy, 
though incomplete, of the ease of an executor de son lorl (»), who can bo sued according 
to the English law for an uccount of the specific assets that have come into Ins hands, 
though there may be no legal representative. Commenting on tho view of tho Calcutta 
Court, Heaton, J., said in Hhagirthibai v. Roshanbi (w) : “ It seems to mo to bo a 
mistake in terms to call a suit by a creditor to establish a single debt against the estate of 
a deceased person a creditor’s administration suit.” 

Principle of the Bonding rulings. —Tn the cases cited in ills, (e) and (d), tho Bombay 
High Court followed tho rule of Hindu law, namely, that “ when, in a (creditor’s) suit; 
tho debt is duo from tho father anil after Ins death the property is brought to sale in 
execution of a decree against tho widow or some of tho heirs of tho [deceased], and the 
whole property is sold, then tho heirs not brought on the record cannot bo permitted to 
raise tho objection that they were not bound by the sale simply because they wero 
not paitics to the record ” (.r). Jn 43 Bom. 412, 51 I.O. 18, cited in ill. (dd), the Court 
said that there was no warrant for tho application to Mahomedans of tho above- 
mentioned rule of ‘Hindu law. 

Principle of the Allahabad rulings.-- The reasoning of the Allahabad High Court may 
thus bo stated in the words of Mahmood, J. : “ To hold that a decree obtained by 

a creditor of the deceased against some of his heirs will bind also those heirs who were 
not parties to the suit, amounts to giving a judgment inter paries or rather a judgment 
m personam the binding effect of a judgment m rem, which tho law limits to cases 
provided for by s. 41 of tho Evidence Act. But our law warrants no such course, and 
the reason seems to me to be obvious. Malioinedan heirs aro independent owners of 
thoir specific shares, and if they take their shares subject to tho chargo of tho debts of 

(v) Amir Dulhin v. Ilaij Nath Singh (1894) 21 ( (x) Vavalava V. Bhimaji (1895) 20 Bom. 338, 

Cal. 311,317. I 344, 345.' 

( w) (1919) 43 Bora. 412, 422, 511. C. 18. > 
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tho deceased, their liabdity is in proportion to tho oxtent of their shares. And once this § g# 

is conceded, the maxim res inter alias acta alleri tiocere non debet would apply without 36-3J 

any such qualifications as might possibly be made in tho case of Hindu co-heirs in a 
joint family ” (;/). The meaning of tho maxim as applied to the question now under 
consideration is that a judgment in a suit between A am] B is not binding upon C unless 
C is the privy either of A or B. 

• 

M^37. Alienation by heir for payment of debts.--One of 
several heirs of a deceased Mahomedan, though he may be 
in possession of the whole estate of the deceased, has no 
power to alienate the shares of his co-heirs, not even for the 
purpose of discharging the debts of the deceased. If he sells 
any property in his possession forming part of the estate of 
the deceased, though it may be for payment of the debts of the 
deceased, such sale operates as a transfer only of his interest 
in the property. It is not binding on the other co-licirs or 
the other creditors of the deceased (z). 

It has been so held by a full Bench of tho .Madias High Comt overruling Pat hum- 
mail v. VilUl (a), an earlier decision of the same High Comt, and dissenting from the 
Allahabad decision m Hasan Ally v. Mchdi Hussain (b). A reference to tin* Full 
Bcnnli was necessary because in Pathnnnnabi't, ease tin* Comt had expressed an opinion 
quite contrary to that laid down in the piesent section. That opinion was based 
on the ground that if a sale in expiation of a decree obtained liy a creditor against an 
heir in possession of the estate bound tho other heirs though they were not joined as 
pmtie.s to the suit |s. :$i» (2)|, it made no dilTerenee that the heir met the demand b\ n 
voluntary wile. But this view was open to the eiitieasm that it ignored the distinction 
between a debt which had been adjudged by tin* Comt and a debt not so adjudged (<), 
and it has now been dissented fioin by tho Full Bench. 

As to ostensible ownership, see Mubarak-nn-Sis\a v. Muhammad (d). a ea«.e 
under s 41 of the Tiansfer of Property Act, 18.H2. 

38. Recovery through Court of debts due to the deceased. - 
No Court shall pass a decree against a debtor of a deceased 
Mahomedan for payment of his debt to a person claiming 
on succession to he entitled to the effects of the deceased 
or to any part thereof, or proceed, upon an application of a 
person claiming to be so entitled, to execute against such a 
debtor a decree or order for the payment of his debt, except 
on the production, by the person so claiming, of a probate or 

(y) Jajn llequm v. Amir Muhammad (W»j) 7 All. heir--suit for redemption by other <o- 

822,842,843. I heirs limitation^ 

U) Abdul Maieeth v Krishnanut Chariot (ISM7) («) (1002) 20 Mad. 734. 

40 Mad. 243, 40 I. 1' 210 | K It |; Sukur I (h) (1877) L All 533 

v. Amnut (1023) 50 Cal 078, 70 I C 4*11, i (c) Jlulm V. fihinippa (1805) 20 Horn. 109, 201. 

(’21) A. C. 384. See tiiilam (loss \ ! (rf) (1024) 40 All 377. 70 I C. 174 (’21) A A. 

Shnram (1019) 43 llom. 487, 51 I. 0. 70 j 384. 

[sale ol equity of n deniptlun liy onu eo- I 
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s. 38 letters of administration evidencing the grant to him of adminis¬ 
tration to the estate of the deceased, or a certificate granted 
under s. 31 or s. 32 of the Administrator-General’s Act, 1913, 
and having the debt mentioned therein, or a succession certi¬ 
ficate granted under Part X of the Indian Succession Act, 
1925, and having the debt specified therein, or a certificate 
granted under the Succession Certificate Act, 1889, or a cefti- 
ficate granted under Bombay Regulation No. VIII of 1827, 
and having the debt specified therein, and if granted after the 
first day of May, 1889, having the debt specified therein. 


Explanation .—The word “ debt ” in this section includes 
any debt except rent, revenue or profits payable in respect of 
land used for agricultural purposes. 

This suction reproduces the provisions of s. 214 of the Indian Succession Act, 1925. 

Probate ami Letters of a>lministration .—It is not necessary in the. case of a Mahomedan 
will that the executor should obtain probate of the will to establish his right as 
such in a Court of Justice [Indian Succession Act, 1925, s. 213 (2)]. Nor is it necessary 
where a Mahomedan has died intestate that lus heirs should obtain letters of adminis¬ 
tration to establish their right to any part of tho property of the deceased in a Court of 
Justice | Indian Succession Act, 1925, s. 212 (2)] (c). But whero a suit is brought to 
recover a debt due to the deceased, the Court shall not pass a decree except on production 
of probate or of letters of administration or a certificate as mentioned in this section. 

Recovery of debts through Couit. -It must be observed that tho rule laid down in the 
present section applies only wheie a debt duo to the deceased is sought to be recovered 
through a Couit. A debtor of a deceased person may pay his debt to the executor, 
though ho may not have obtained probate, or, where ho has died intestate, to his heirs 
even if they have not taken out letters of administration or a certificate, and such pay¬ 
ment w ill operate as a discharge to tho debtor. But payment of a debt by a debtor to one 
of several heirs doos not discharge tho debt as to all (/). 

It may also be noted that where a dobt is sought to bo recovered by legal proceedings, 
it is not necessary that tho plaintiff should have in readiness a probate or letters of 
administration or a certificate at the date of the institution of the suit. It is enough if he 
produces them before the passing of the decree (</). 

Debt. -A suit by one member of a family to obtain his share of the family property 
from the other members is not a suit to recover a “ debt ” (A). It is not settled whether 
a decree in a mortgage suit directing tho sale of the mortgaged property is a decree for 
payment of a “ debt ” within tho meaning of this section (i). 


«) 


</) 


Shaik Moosa v. Shaik Kssa (1884) 8 Boin. 241, 
255 Sabina litbee v Mahomeda Ishak (1010) 
37 Cal. 830, 8 I. C. 655. It must, however, 
be noted that wlu-n there arc several ox- 
eeutors, the powers ol all may, In the ab¬ 
sence of any direction to the contrary In 
the will, bo exercised by any one of them 
who has proved the tnll [the Indian Succes¬ 
sion Act, 1025, s. 311]. 


Pathummabi 
Mad. 734, 


v. Vittil Vmmachabi (1902) 26 
730. Compare Sitaram v. Sshri- 


dharl 1003) 27 Bom. 202. See also Ahinsa 
liitn v. Abdul Kader (1001) 25 Mad. 26, 30. 


(9) Chandra Kishore v. Prasanna Kumari (1910) 
38 Cal. 327, 83 I.. A. 7, 0 I C. 122. 

(A) Shade Moosa v. Shade Essa (1884) 8 Bom. 241, 


(t) Palaniyandi v. Veerammal (1005) 20 Mad. 
77 Ihclvl not to be a debt]; Nanehand v. 
Yenawa (1904) 28 Bom. 630 [held not to be 
a debt]; Fatehchand v. Mahomed (1804 
16 AU. 259 [held to be a debt]. 
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39. Enactments relating to administration—In matters not S. 39 
hereinbefore specifically enumerated, the administration of 
the estate of a deceased Mahomedan is governed by the 
provisions of the following Acts to the extent to which 
they are applicable to the case of Mahomedans, namely:— 

(1) the Indian Succession Act, 1925; 

(2) the Administrator-General Act, 1913 ; 

(3) the Administrator-General and Official Trustees 

Act, 1902, s. 4 : and 

(4) Bombay Regulation No. 8 of 1827. 


Such of the provisions of tho Administrator-GcncraTh Act as apply to Mahomedans 
corns into operation when a Mahomedan dies leaving assets within tho local limits of 
1 he ordinary original civil jurisdiction of tho TTigh Court of Calcutta, Madras or Bombay. 
In such a case, tho Court may, upon tho application of any person interested in tho 
assets, direct tho Administrator-General to apply for letters of administration of the 
effects of tho deceased, if tho applicant satisfies tho Court that such grant is necessary 
for tho protection of the assets (sco s. U) of the Act, and also s. 11). 
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40-42 


CHAPTER VI. 

Inheritance—General Rules. 
vP 40. Heritable property.—There is no distinction in the 
Mahomedan law of inheritance between movable and 
immovable property or between ancestral and self-acquired 
property. ^ 

X 41. Birth-right not recognized—The right of an heir- 
apparent or presumptive comes into existence for the first 
time on the deatli of the ancestor, and he is not entitled until 
then to any interest in the, property to which he would succeed 
as an heir if he survived the ancestor (j). 


[.-1, who h.is a son It, makes a. gift of liis property to ('. B, alleging that the gift was 
procured by undue influent c, sues C in A’s lift time on tlw strength of his right to sue- 
eeeii to .f’s pmperty on .l’s dentil. The suit must ho dismissed, for It lius no causo of 
action against (J. B has no e.mso ol action, lor he is not entitled to any interest in .4’s 
properly r11111)11/ .I’s hjnuiif : Husnu .1 lit \. Xuzo (ISS1M 11 All. 4.50, 458. Hilt the 
gilt would he liable to lie sot aside it the suit was brought aflct .l’s death, provided it 
was brought, within the* period of limitation: Mtrzu Kunuhdnin v. Xawab Nuzhal- 
ml-Do, Hull (Itltia) 3R Cal. 110, 32 I. A. 214.] 


The ugh! siieh ns that claimed by B m llieabo\c illustration is unknown to, and 
not iccogm/cd liy, the Maliomodan law (I). It is not moro than a spii sttccessionis, 
that is, an evpoctation or hope of succeeding to .I’s property if Ti survived A. As 
observed by the High Court ot Allahabad, the Malioinedan law ‘‘does not recognize 
a 1 tv .... interest expectant, on the death of another, anil till that death occurs 
which hv force of that law gives Inith to the right as heir m the pci son entitled to it 
neeoiding to the rule of succession, lie possesses no light at all ” (/). 

r 42. Principle of represenation. -According to the Sunni 
law, flic expectant right of an heir-apparent cannot pass by 
Mieression to bis heir, nor can it pass by bequest to a legatee 
under bis will (m). According to the Shiah law, it does pass 
by succession in the cases specified in s. 80 below. 

[ I. a Sunni Mahomedan, has two soils, B and V. B dies 111 the lifetime of A, leaving 
a son D. 1 then dies leaving Ins son, and />, his grandson. The vholo of .4’s pro¬ 
pci tv vv ill pass to (! to the entire c\< lusion of D. It is not open to D to contend that he 
is entitled to H\ share as representing B: Moulin Cassini v. Moollti Abdul (1905) 33 
Cal 173, 32 I. \. 177] 


Abdul II ah id \ A urun Ihbi (1885) 11 Cal 597, 
121. V. 91 , II aim ala v Jlutllu n (1872) 17 
\V It 525 llama .Hi v. >a:u (1889) U 
All 451), A Moot v. Uoolitm (1905) 30 


(t) Abdool v. Goolam (1905) 30 Bom. 304. 

(0 llama Ah v. Xau, (1889) 11 All. 456, 458. 
(m) Abdul Wahid v. Xuran liibi (1885) ll Cal. 
597, 607, 12 i. A. 91. Macnaghtrn, p. 1, 
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Tn the ease cited above their Lordships of the l’rivy Council observed: “It is a 
well-known principle of Mahoniedan law that if am of Hie children of a man die before 
the opening of the succession to Ins estate, leaving children behind, these grand-children 
are entirely excluded from the inheritance by their uncles and their aunts.” 

If in the above ciuo, B bequeathed any poition of Ins expectant share in A's 
property to A, the latter would take nothing under the will. “A mere possibility 
such as the expectant light of an lieir-appaicut, cannot pnss by succession, bequest *>r 
transfer so long as the right has not actually come into existence by the death of the 
present owner ” («). 

^' 43. Transfer of spes successionis—Tho clmnce of a 
Mahomedan heir-apparent succeeding to an estate cannot be 
the subject of a valid transfer or release (o) 


Illustration 

[.1 has a son B and a daughter ('. .1 pays its. 1,000 to C, and obtains from her a 

writing whereby in consideration of Its. 1,000 received by her from .1, she renounces 
her light to inhent ,1's propeity. .1 tlien dies, find (' sues It tor hci sharo (one-thud) of 
the property left b\ ,1 It sets up m detune the iclc.isc passed by (3 to her father. 
The release is not a defence to the suit and (' is entitled to her share ot the inlieiitanee 
for the* transfer by her was a tiansfer merely of a .«/« « smcrssiuntu, and, as such, meliora¬ 
tive. But, O is bound to bung into account the amount leeeivcd by hoi from her fatliei : 
Siimmithliu \. ilulul IIihi.su n (1000) 31 Hum. 1 (m.] 

Tn tho Bombay ease cited nbovc, the Court said that the rule of Mahoniedan law 
that an heir cannot icnoiincc Ins light to inherit is not dilTcicut fioni I lit* law under the 
Translcr ol tho Propeity Act, IKSH S. (i (a) of I lie Ait provides that “thfc chance ol 
an lieu-apjiarent succeeding to an estate, tlm chance of a relation obtaining a lignev 
on the death of a kinsman, <>i any oilier mere possibility ol a like iiatuic, cannot lie 
transfcMcd.” 

A husband gives immovable piopcity to Ins wife* in lieu of bci dower, and agrees 
not to claim any share of it as her heir on licr death, is the agreement valid anil binding 
oil the husband ? The High Court ot Allcdinbad has held that it is binding on the 
husband (/i). 

-^44. Life-estate and vested remainder. (1) According to 
the Sunni law, when property is given or bequeathed to a 
person for life, and on his death to another person, tho first 
donee is entitled to an absolute estate, and the second donee 
is not entitled to any interest in the property. The reason 
is that, according to the Sunni law, a life-grant [amrett or umra] 
is nothing but a gift and a condition, and the condition being 
repugnant to the gift, the gift is absolute, but the condition 


<n) Abdul Wuhul v. Kuran Jtibi (1885) 11 Cal. I 
597,12 I .A. 91. ) 

<o) Khanvm Jan v. Jan Jlcbee (1827) 4 Bong. S. ) 
J) A. 210; Samsuddm v. Abdul llosnem 
(me) 81 Bom. 105; Asa Beevi v. Karuppan I 
(1918) 41 Mad. 305, 40 I. C. 35, dissenting | 


from Kunhi v. Kanin (1800) 10 Mad. 170. 
Src also IIurmut-id-NiKsa ISeijum v. Allah- 
dm Khan (1871) 17 W.lt. 108 (P. ( 3 .). 
(p) Manr-ul-Ilaq v. Favjaz-ul-llahman (1911) 33 
All. 157, 9 T. C. 530. 


St. 

42-44 
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St 44 is void, on the principle stated in section 138 below [see ill. 
(a) below]. 

(2) The rule laid down in sub-sec. (2) does not apply 
to a transfer for consideration. Therefore, an agreement 
between two persons A and B, by which it is provided that 
A should take an estate for life in certain property, and that 
the remainder should on his death pass to B, will be given 
effect to by the Court, if the words used unmistakably indicate 
an intention to create an estate for life and a vested remainder. 
If the words used do not unmistakably indicate such an inten¬ 
tion, A will be deemed to take an absolute estate, for an estate 
for life and a vested remainder are little known among Sunni 
Mahomedans [ill. (b)]. 

(3) According to the Shiah law, where property is given 
or bequeathed to a person for life, and on his death to 
another person, the interest taken by the first donee in the 
property is an estate for life, and that taken by the second donee 
is a vested remainder. The same rule applies to transactions 
supported by valuable consideration. The Shiah law recognizes 
estates known in the English law as “ estate for life ” and 
“ vested remainder ” [ill. (c)]. 

Not™. - -According to the English law, when an estate is given to .4 for life, and the 
remainder to /{, .4 takes an estate for life and he is called a tenant for life, and B takes 
a vested remainder, and is called a remnindei man. As li takes a vested interest by w ay 
of remainder, he ean dispose of his interest by transfer inter vivos or by will. On his 
death intestate his interest will pass to his heirs, even if he predeceases .4. The same 
is the rule of Shiah law, us held by Jenkins, O.J., and Heaton, .1., in Banco Begum’s ease 
cited in ill. (c). Jn two recent cases, IJeanian, J., expressed the opinion that the Arabic 
texts relied upon by the Court in Hr moo Begum's ease did not support the conclusion 
draw n by the Court from those texts, and observed that ostate for lifo and vested 
remainders wore unknown to Shiali law as much as to iSunni law ( q). 

Illustrations. 

[ (a) A gift, of a house is made to .1 for life, and on his death to B. According to 
the Sunni law, A takes the house absolutely. B takes nothing. See tho cases cited 
in ill. (,i) to 138 below. According to tho Shiah law A takes an estate for life aud B takes 
tho remainder: see Banon Btgum's ease cited in ill. (c) below. 

(b) B, a Sunni Mahoincdau, sues .4, his step-mother, to recover certain property 
of which .4 is in possession. The suit is compromised, and a consent-decree is obtained 
by which it is provided that .1 should, during her life-time, continue to hold possession 
ns mahk (proprietor) without power of alienation, and that after her death the property 
should pass to li. B dies in the life-time of A leaving a sister V. Subsequently A makes 
a gift of the property to D. A then dios, and on A’s death, V sues I) to recover the 

(«) Jatnabai v. Setna (1910) 34 Bom. 604, 612. I bhai (1911) 36 Bom. 214, 253-254,12 I.C. 

613, 6 1. O. 513; Cammulhj \. Cur run- \ 225. 
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property, alleging that under the consent-decree A took an ostate for life and B took a 
vested remainder, and that B's interest passed to her [C] on B'a death as B’s heir. Upon 
these facts the Privy Council held, overruling C's contention, that A took not an estate 
life, but an absoluto estate, as the words of the decree did not unmistakably indicate 
for an intention to give to A an estato for life only : Abdul Wahid v. Nuran Bibi (1885) 
11 Cal. 597, 12 LA. 91; ilumeeda v. Budun (1872) 17 W.K. 525. See also Muhammad 
v. Umanlataz (190(1) 28 All. (133. 

(e) It is pro-, ided by a consent-decree : n a suit to which the parties .ire Shiah Maho- 
medans that a certain house should be held a ml enjoyed by A for her life, and that 
after death it should be sold by public auction and the net sale proceeds divided among 
her stop-sons. In this caso .1 take-, a life i date, and the step-sons take a definite 
inteiest like what is called in English law a vested leinamder : Banoa Bnjum v. Mir 
Abed Ah (1998) 32 Bom. 172 , .S’ »<// i Mudiuf IImain (1921) 21 (J.C. 321, 

(d) A Sunni Mahomedan, for a n jininal consideration of one rupee, granted the 
Mokuirun lease of eeitam pr> pertv to liis second wife, with the condition that 
it she should die childless, it should go to his son by his pre-deceased wife. 
The second w do had no child. While the grantor was still alive, a decree-holder 
attached the interest of the son by the pre-deceased wite, and nfler the 
grantor’s death tho interest ot the son was sold. Tlio question arose whether 
the purchaser took any interest in tho property. It was decided by their 
Lordships of tho Privy Council that he did. Their Lordships said that tho son 
took under the deed a definite interest like what is called in English law a vested 
remainder, only that it was liable to be displaced by tho event of there being a 
sou of tho grantor by his second wife, and that the interest which tho son took 
was not a mere expectancy or a mero contingent or possible right: Umen Vhunder 
Umar v. Xahuur Futuna (1890) 17 1. A. 201. It is submitted that this ease does not 
support the view that a vested remuindei is reeogm/.ed by the Sunni law, as seems to have 
been thought by the High Coml of Bombay in Bamm Bi gam's case cited m ill. (e). All 
that the Privy Council held was that the inteiest taken by the son was not a mere expec¬ 
tancy which could neither he attached nor sold, but a definite interest which was attach* 
able and saleable. The question whether a vested remainder is recognized by the Sunni 
law was not before the Privy Council in that ease. See ss. 43 and 137.] 

'X 45. Vested inheritance.— 2 V “ vested inheritance ” is the 
share which vests in an heir at the moment of the ancestor’s 
death. If the heir dies before distribution, the share of the in¬ 
heritance which has vested in him will pass to his heirs at the 
time of his death. The shares have therefore to be determined 
on the occasion of each death (r). 

[.4 dies leaving a son B, and a daughter (1. B dies before the estate of A is distri¬ 
buted leaving a son D. Tn this ease, on tho death of A, two-thirds of tho inheritance 
vests in B, and one-third vests in C. If the estate of A is distributed after B’s death 
tho two-thirds which vested in B will be allotted to his son Z>.] 

See Macnaghten, p. 27, s. 90; Rmnsoy’s Mahomedan Law of Inheritance, ch. ix ; 
Rumsey’s Al Sirajiyyah, 43-44. 

►46. Joint family and joint family business.— (1) When 
the members of a Mahomedan family live in commensality, 

(r) Mat. Jaioai v. Huuain Bakth (1922) 3 Lah. 80, 67 I.C. 154, (’22) A.L. 298. 


Ss. 

44-46 
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Ss. they do not form a “ joint family ” in the sense in which that 

46,47 expression is used with regard to Hindus ; and in Mahomedan 

law there is not, as there is in Hindu law, any presumption 
that the acquisitions of the several members are made for the 
benefit of the family jointly (&*). 

(2) Under Mahomedan law there is no family trading 
firm such as exists under Hindu law, and any partnership 
transaction between the members of a Mahomedan family 
is governed by the contract between them (.? 2 ). 

As to Khojas tuul Cutchi Mrinous, see Mulla's “ 1’rmeiplos of Hindu law,” Chapter 
XXVI. 


S’ 47. Homicide — ( 1 ) Under the Sunni law, a person who 
has caused the death of another, whether intentionally or by 
mistake, negligence, or accident, is debarred from succeeding 
to the estate of that other. 

(2) But homicide under the Shiah law is not a bar to 
succession unless the death was caused intentionally. 

Kumsoy’s .1/ Nnnjiyynh, 11. 

Iw/hiIuiii'hI* In inhmlinier. The Sirajrvynh net* ou< four grounds of exclusion 
from inheritance, linmcly, (1) homicide, (2) slavery, (3) difference of ldigiou, and (1) 
difference of allegiance. Homicide, as an impediment to succession, is dealt w'ilh in the 
present section. The* second impediment was removed by the enactment of Act V of 
18(3 abolishing slavery, and the* thud In the provisions of Act XXI of 18o0 (l). The 
liar of difference of allegiance, ns contemplated l>y the Mahomedan system of .1 urispi ti- 
denee (it), has no place in Mahomcclun law its administered in Hritioh India. 

Of all tho disqualifications above enumerated, the effect upon the prison subject 
to any of them is absolute exclusion from tile right of inheiit.ance, and upon nil others 
the same as if the disqualified person were actually dead (r). But the person incapable 
of inheriting by icason of tho above disqualifications does not exclude others from in¬ 
heritance («•). Thus if ,1 dies leaving a son li, a grandson V by 11, and ti brother I), and 
if li has caused the death of .1, li is totally excluded ftom inherit am e, but lie does not 
exclude his son (Tho inheritance) will devolve as if Ji were dead, so that <\ the grand¬ 
son. w ill succeed to the whole estate. 1) being a ret .i.te lieu. 


(t) li/MHV (7eoZ A(1SS2) HC’aJ H2tl; , 

Siidduiliimiessa \ Miijiahi Kh,limn (1878) | 
a Cat (MU; .1 toluol Ail nail \ Mahomed 
,Vri4wi/(IhSJ) meat 362 Sec .llso.I Mnol 
hiulur V. JUipithhiu (I8!1S) 23 Horn. 
ISS, Mahomed Amin v. llamn (ISilS) 

HI Horn. 14.1; Mohuleen liee V Sued 
Mn r (Him) 38 Mud. louti, 11U1, .12 
1 •' 1002 | Limitation Ait. Ait l-2.t|, Isa,, 
Ahmed V Ahr.i’iiuji (till7) 41 Hum. jSs, 
bl2-0l.t, 41 1. 1'. 701 lLimitation Act, 

(*2) S„l, 1 , 1,1 II,Id % Hafez Mohammad (1027) 

M Ifni. CIS", 104 1. 1‘. SH:i, ('27) \ C. 

S.lli 

(0 Sc‘i C toll I of the Alt mils a- follows - "So 
much of any law or Usage now in force., 
ns indicts on anv person forlt-iiurc ol lights 
or IHHiKTt) or may be held m am #aj to 


liiipni! or alfei-t any light of lnliei Itancc, 
liy reason of Ins or her renouncing, or 
lulling been excluded from the communion 
of am religion shall ream- to lie enfor¬ 
ced as law- in the Courts of the hast India 
t'onqiam and 111 the Courts established 
be Koval Charter within the said terri¬ 
tories.” Sec Jtliaijmtnt Smalt v. Knllu 
(1881) 11 AH I til; Hit pa v Sardar Mina 
(192(1) 1 Lali. 376 

(a) l>ilf creme of allegiance icfrrred to here Is 
dltfcrcnce of conntrv, either actual, as 
between an alien enemv and an alien tri¬ 
butary, or qualified, as la-tween a fugitive 
ntul a tiiliiitniy. or between two fugitive 
enemies from two ditfercnt states,’’ 
Jtum-ey'a AI Sirajuiyah, 14. 

(i) Jlallllc'a Mahomedan ].avv of Inheritance, 
p. 31. 

(«•) ltiinisev’s AI Sirajii/yah, 27-28. 
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CHAPTER VII. 

Hanafi Law of Inheritance. 

[Preliminary Note. —-Tho principal works of authority on the Hann(i Law of 
Inheritance) are tho Sirajiyyali, composed by Shaikh Sirajiuhlin, ami tho Sliariliyyah- 
which is a commontary on the Sirajiyyah written by Sayyad ShnrifT. 'I'he Sirajiyyah 
referred to in this ami subsequent chapters by tho abbreviation Sir . and the references 
are to the pages of Mr. Rumsev’s edition of the Translation of that work by Sir William 
Jones, as that edition is easily procurable See also Sale’s Translation of tho Koran, 
pp. 00, 01 And 80.] 


A.—Three Classes of Heirs. 


48. Classes of heirs.—There are three classes of heirs, 
namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred : 

(1) “ Sharers ” are those who are entitled to a 

prescribed share of the inheritance ; 

(2) “ Residuaries ” are those who take no prescribed 

share, but succeed to the “ residue ” after 
the claims of the sharers are satisfied ; 

(3) “ Distant Kindred ” are all those relations by blood 

who are neither Sharers nor Residuaries (sc). 


Sir. 12-13. Tho first step in tho distribution of tho estate of a deceased Mnhomodan, 
after payment of his funeral expenses, debts, and legacies, is to allot, their respective 
shares to such of the relations as belong to the class of sharers and are entitled to a share. The 
next step is to divide tho residue (if any) among such of the residuaries as are entitled to the 
residue. If there arc no sharers, the residuaries will succeed to tho whole inheritance. 
If there be neither sharers nor residuaries, the inheritance will he divided among such 
of the distant kindred as are entitled to succeed thereto. Tlio distant kindred are not 
entitled to succeed so long as there is any heir belonging to the class of sharers or 
residuaries. But there is one case in which the distant kindred will inhorit with a 
sharer, and that is where the sharer is the wife or husband of the deceased. Thus if a 
Mahomcdan dies leaving a wife and distant kindred, tho wife as sharer will take her 
share which is 1 /4, and tho remaining three-fourths will go to tho distant kindred. And 
if a Mahomedan female dies leaving a husband awl distant kindred, tho husband as 
sharer will take his share 1/2, and the other half will go to tho distant kindred. To 
take a simplo case : A dies leaving a mother, a son and a daughter's son. Tho mother 
as sharer will take her share 1/6 , and the son as residuary will take the residue 5/6. The 
daughter’s son, being one of the class of distant kindred, is not entitled to any share of 
the inheritance. 

(z) Abdul Straw/ v. Putee Bibi (1902) 29 Cal. 738. 

2 


S. 48 
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St. Thu quest ion as to which of the relations belonging to the class of sharers, 

48-50 residua run, or distant kindred, arc entitled to succeed to the inheritance depends, on 
the circumstances of each ease. Thus if the surviving relations he a father and a father’s 
father, the father alone will succeed to the whole inheritance to the entire exclusion of 
the grandfather, though both of them belong to the class of sharers. And if the surviving 
relations he a son and a son’s son, the son alone will inherit the estate, find the son’s son 
will not he entitled to any share of the inheritance, though both belong to the class of 
residuaries. Similarly, if the surviving relations belong to the class of distant kindred, 
e g., a daughter’s son ami a daughter's son’s son, the former will succeed to the whole 
inheritance, it being one of the rules of succession that the nearer relation mmlmlea kho 


49. Definitions 

(a) “ True grandfather ” means a male ancestor between 
whom and the deceased no female intervenes. 

Thus the father's father, fathei’s father’s father and his father how high soever 
aro all true grandfathers. 

(b) “ False grandfather ” means a male ancestor between 
whom and the deceased a female intervenes. 

Thus the mother’s father, mother's mother's father, mother's father father, 
father’s mother’s father, are all false grandfathers. 

(c) “ True grandmother ” means a female ancestor 
between whom and the deceased no false grandfather 
intervenes. 

Thus the father's mother, mother’s mother, father's mother’s mother, father’s 
father's mother, mother's mother’s mother, aio all true grandmothers. 

(d) “ False grandmother ” means a female ancestor 
between whom and the deceased a false grandfather intervenes. 

Thus the mother’s father's mother is a false grandmother. .Folse grandfathers and 
false grandmothers belong to the class of distant lundred. 

(e) “ Son’s son how low soever ” includes son’s son, 
son’s son’s son, and the son of a son how low soever. 

(f) “ Son's daughter liow low soever ” includes son’s 
daughter, son’s son’s daughter and the daughter of a son how 
low soever. 


B. — Sharers. 

50. Sharers.-—After payment of funeral expenses, debts, 
and legacies, the first step in the distribution of the estate, of a 
deceased Mahomedan is to ascertain which of the surviving 
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relations belong to the class of sharers, and which again of 
these are entitled to a share of the inheritance, and, after this 
is done, to proceed to assign their respective shares to such of 
the sharers as are, under the circumstances of the case, entitled 
to succeed to a share. The first column in the accompanying 
table (p. 34A) contains a list of Sharers ; the second column 
specifies the normal share of each sharer ; the third column 
specifies the conditions which determine the right of each 
sharer to a share, and the fourth column sets out the shares as 
varied by special circumstances. 

Illustrations. 

Note .—The italics in the following and olhor illustrations m this chapter indicate 
the surviving relations. It will lie oleened that tin* sum total of the sharers in all tho 
following illustration equals unity - 

Father, Husband and Wife. 


(a) Father 1/0 (as sharer, boeauso thero are daughters) 

Father's father .(excluded by father) 

Mother .. . ..1/0 (because there are daughters) 

Mother's mother .(excluded by mother) 

Two daughters .. .. 2/3 

Son's daughter .. .. .. (excluded by daughters) 

(b) Husband .1/2 

Father .. . ..1/2 (as residuary) 

(c) Four widows .. .. .. 1/4 (each taking 1/10) 

Father .. .. 3/4 (as residuary) 

Mother. 

(d) Mother 1/3 

Father .. .. .. 2/3 (as residuary) 

(e) Mother . .. .. 1/0 (because them aro two sisters) 

Two sisters .. .. . .. (excluded by father) 

Father .. .. 6/0 (as residuary) 


Note that though tho sisters do not inherit at all, they affect the share of the mother 
U and prevent her from taking 1/3. This proceeds upon the principle that a person, 
(though excluded from inheritance, may exclude others wholly or partially (Sir. 2H). In 
the present caso the exclusion is partial, the mother taking 1 /0 instead of 1 /3, w'hieh 
latter share she would have taken if the deceased had not left sisteis. 


(f) Mother .1/3 

Sister .. .. .. .. (excluded by father) 

Father .. .. .. 2/3 (as residuary) 

(g) Mother .. .. .. 1/6 (because thoro is a brother and also a 

sister) 

Brother (f., c. f or u.).(excluded by father) 

Sister (f., c , or u.) .. .. .. (oxcludod by father) 

Father .. .. .. 5/6 (as residuary) 


S. 50 
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Mote. —The mother takes 1/6, and not 1/3, where there are two or moro brothers 
or two or more sisters, or one brother and one sister, or two or more brothers and sisters. 
The brother and the sister, though they are excluded from inheritance by the father, 
prevent the mother from taking the larger share 1/3. See note to ill. (e). 

(h) Husband .1''2 

Mother .1,(1 1/3 of 1/2) 

Father .. .. 1/3 (as residuary) 

Xole. — Hut for the hnstiantl and father, the mother in this case would have taken 
1/3, as there are neither children nor brothers nor sisters. As the deceased has left 
a husband and father, the mother is entitled only to one-third of what remains after the 
husband's share is allotted to him. The husband's shatc is 112, and what remains is 
1/2, and 1/3 of 1 '2 is I/**. The reason of the rule is clear, for it the mother took 1/3. 
the residue for the father would only be 1—(1/2 | 1,3) 1,0, that is, half the share of 

the mother, while as a general rule, the share of a male is twice as much as thnt of a female 
of parallel grade (Sir. 22). For the case where the deceased leaves a i ndow and father 
see ill. (j) below. 

(i) Husband .. . . .. 1 '2 

Mother .1/3 

Father's father .. .. 1/0 (as icsiduarv) 

.Vo/e. The mother takes I 3, for the fathn's fathtt does not icduce her share fnun 
one thud ol the whole to one-third of the lemaindei aftei deducting the husband's sliaro 

(j) II idow .. . ..It 

Mother .1/4 (- 1,3 of 3/4) 

Fnlhei .. .. .. 1/2 (as icsidiiai.v) 

Xole. In this uiso, llie mother would have taken 1,3 but for the indoir and father, 
for there are neither clnldien not brothers nor sisters. As the widow and father are 
among the sinviving heirs, the mother is entithd to one-llnrd of the remainder after 
deducting the widow's share. The widow's sli.uo is I t, the remainder is 3 I, and the 
mot bet's share is 1,3 of 3/t, that is, 1/1. See ill (h) above and the note thereto. 

(k) II idoir .1/4 

Mother .. .. .. 1/3 

Fatb r's father .. .. o, 12 (as rosiduaiy) 

Xole.- -The mother takes 1,3, for til v father's father does not reduce her share from 
onc-third of the whole to oue-thud of the remainder after deducting the widow's share. 

True grandfather and true grandmother. 


(I) Father's mother 
Mother's mother 
Father 

(in) Father's mother 
Mother's mother 
Father's father 


.. (being a truo pat. grandmother, is 
excluded by father) 

1/(5 (being a true mat. grandmother, is not 
excluded by father) 

5/6 (as residuary) 

1/6 (each taking 1/12) 

5/6 (as residuary) 
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Note .—The father’s mother is not excluded by tlie father’s father, for the latter is 
not an intermediate, but an equal, true grandfather. 

(n) Father's father's mother .. (excluded by father's father) 

Father's father .. .. takes the w hole as residuary 

Note .—The father's father's mother is excluded by tho father's father, for lie is 
an intermediate true grandfather, the father’s father’s mother being related to tho 
decreased through him. 

(o) Father's mother's mother . 1/6 

Father's father .. .. 5/0 (as residuary) 

Note. The father's mot hot's mother (who is a true pat. grandinothci) is not excluded 
bj the fathoi’s fathei (who is a true grmdf.ither), for though he is nearer in degree, 
he is wot in relation to her an i ntr irradiate tine giandfatlu i, as tho father’s mother’s 
mother is not related to the deceased through him, but through the father. 


oo 

Father's molhei 

• 1 /•• 


Mother's mother's mother 

(excluded by father's mother who is 
a nearer true grandmother) 


Father s father 

. ."Hi (as resiilnniy) 

(<!) 

Father's mother 

.. (excluded by father) 


Mother's mother's mother 

. .. (excluded by father's mother who is 

.1 nearer tine grandmother) 


Father . 

. .. takes the whole as residuary 


Note .—The father’s mother, though she is excluded by the father, excludes tho 
mother's mother's mother. Tins proceeds upon the mle that one who is excluded may 
himself exclude others wholly or partially. See note to ill. (c) : in that ease the exclusion 
of tho mother by tlio sister was partial, for she did take a shaio, namely, 1/(5. in tho 
present ease, however, the exclusion of the mother's muttici's mother is entire. It need I 
hardly be stated that if tho deeeased had not left the father’s mother, tho mother’s I 
mother's mother would have taken 1/6, for being a tmo maternal giandmother, she is I 
net excluded by the father. 

Daughters and Sons’ daughters h. 1. s. 

(r) Father 1/(5 (as sharer) 

Mother .1/6 

3 sons' daughters, of whom one 
is by one son and the other 

tw o by another son .. 2/3 (each taking 2/9) 

Note. r C bc at m 's _d ftU g hte j 3 ,.tflJtD. per capita axul not per stirpes. Tho two-thirds 
is not therefore divided into two parts, one for the son’s daughter by one son, and the 
other for the other two by another son, but it is divided into as many parts as thero are 
sons’ daughters irrespective of the number of sons through whom they are related to 
tho deceased. The reason is that the Sunni Mahometan law does not reeggnize any right 
of rgpreseatatign (see s. 42), and the son’s daughters do not inherit as representing their 
respective fathers, but in their own right as grand-daughters of the deeeased. The same 
principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, etc. See Table 
of Uesiduaries. 


S. 50 
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s.so 


(a) Father 
Mother 


I/O (as sharer) 

1/K 


JJamjhlir 

4 so /?.•*’ daughter* 

.. 1,2 
.. 1 ,0 (e 

ich taking 1/24) 

Note.— There being only on 

daughter, the so 

Ts daughters arc not entirely excluded 

from inheritance, but they take 1/0, which, together with the daughter’s 1/2, makes 

up 2/3, the full portion of daughters. 


(t) Father 

.. 1/0 (a 

sharer) 

Mother 

.. 1/0 


2 eon *’ da lighten* 

.. 2,3 


Hon* mn'b dinightn 

.(e 

xeludcil by sons’ (laughters) 

(u) Father 

. .. Mi (a 

sharer) 

Mather 

.. 1 ti 


Non'# daughter 

.. 1/2 


Mon'# eon's* da light* i 

.. 1/0 


Note .—The rule of succi" 

sion ns between 

laughters and sons’ daughters applies. 

in the absence of daughter, as between higher son 

s’ daughters and lower sons’ daughters 

(Sir. IS). There lieing onlv m 

e son’s daughter 

in tho present illustration, the son’s 

soil’s (laughter is not entirely e 

xcliided lrom inheritance, hut she inheiits 1/0, which 

together with the son's d.uighU 

r's 1/2, makes u 

2/3, the lull share of soil’s duughteis 

in the absence of daughter. 




Sisters. 


(v) Mother 



2 full eideie . 

.. 2/3 (e 

hi h taking 1/3) 

(!. meter 

.(<' 

\< luded by full sisters) 

U. eielii (ai II. hiotll 

ei) .. 1/0 


(w ) 2 full elf'll 11 (al e. sis 

lei's) 2 3 (e 

ic h taking 1 /3) 

II. einteie (al II. bn 

tlieis) .. 1,3 (e 

ich taking I/O) 

(x) Full Meter 

.. 1 '2 


2 e. eieleie 

.. I/O (t 

u li taking 1/12) 




t \ eieti 1 

( 1,3 (each taking 1,0) 

Nate. —Then* being onlx < 

ne full sister, the consanguine sisters arc not excluded 

fiom inherit am e, but tliev inherit ]/(i winch, together with the sister's 1/2, makes up 

2/3, the eollectixc shine of full 

isters in the uilici 

tanee (Sir. 21). 


Sir. 14-23. The pimcipnl points ins nl\ecl in the Talile of Sharers are explained 
in their proper plaee m the notes appended to the illustrations. The illustrations must 
he carefully studied, as it is xerx difficult to understand the rules of succession without 
them. The principles undoihing the rules of succession are set out in the notes on s. 52 
below. It will lie observed that the illustrations are so framed that the sum total of 
the shares does not excis'd unity. For eases in xrliich the total of the shares exceeds 
unity, see the next section. 


The sharers are twelve in number. Of these th ‘re are six that inherit under certain 
circumstances ns residual ies. namely, tlio father, the true grandfather, tho daughter, 
the son's daughter, the full sister, and the consanguine sister. See the list of Ucsidua- 
ries given in s. 52 below, and the notes on that section. 
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51. Increase (Aul) If it be found on assigning their S. 51 
respective shares to the Sharers that the total of the shares 
••xceeds unity, the share of each Sharer is proportionately 
diminished by reducing the fractional shares to a common 
denominator, and increasing the denominator so as to make 
it equal to the sum of the numerators. 


(a) Ilunbnntl 
2 full sisters 


I 2---3,0 rod need to 3/7 
2/3 t/li „ 4/7 


Note.- Thi> sum total <>f 1/2 mid 2/3 exceeds unity. The fractions arc therefore 
reduced to a common denominator, wliicli, in tins case, is <5. The sum of the numerators 
is 7, and the process consists in substitutin'; 7 for 0 ns the denominator of the fractions 
3/0 ami I/O. By so doing the total of the shares equals miitv. The doctrine ol 
“ Fneiease” is so cdied because it is by mneatnuj the denominator from t! to 7 that 
the sum total of tho shares is made equal to unity. 


(b) Husband .1/2 -3/0 reduced to 3/7 

Full/titter .1/2 3/0 „ 3/7 

('. fitter .1/0 1/0 „ 1/7 

7/0 1 


(e) 2 full /nth rtt .. .. .. 2/3 -4/0 reduced to 4/7 


2 it. brothers (each tnking 1 /ti) 1/3 2/0 „ 2/7 

Mother .I/O--- I/O „ 1/7 

~7/0 1 

(d) Husband .. .. .. 1/2- 3/0reduccd to 3/8 

2 full /.Liters .2/3=4/fl „ a/8 

Mother .1/0-1 /G „ 1/8 

8/0 1 

(e) Husband .. .. .. 1/2 3/0 reduced to 3/8 

Full/a dcr .1/2 -3/0 „ 3/8 

3 u. tattlers (each taking 1 /It) 1/3 2/0 „ 2/8 

8/0 1 

(f) Husband .. .. .. 1/2—3/0 reduced to 3/9 

2 full sisters .. .. .. 2/3 -4/0 „ 4/9 

2 u. sisters and 1 w. brother 

(each taking 1 /U) .. l/3=2/0 „ 2/9 

9/0 1 
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S. 51 (g) 


<h) 


(0 


(J) 


00 


0 ) 


(...) 


(«) 


Husband. .1/2-3/0 reduced to 3/0 

Full sister .1/2=3/0 „ 3/!> 

2«. sisters ami 2 u. brothers (each 1/12).. l/3=2/0 ,, 2/0 

JlfolAer .1/0—1/6 „ l/» 

0/0 1 

Husband .1/2=3/0 reduced to 3/10 

2 fullsiskrs .2/3--4/0 „ 4/10 

3 '//. sisters and 5 ?/. brothers (each 

1/24) .l/3=2/6 „ 2/10 

.l/6=l/0 „ 1/10 

10/0 1 

lfn/otr ... . .. 1/4=3/12 reduced to 3/13 

2 c. sisters .2/3=8/12 „ 8/13 

Mather .1/0=2/12 „ 2/13 

13/12 1 

Husband .. .. .. .. .. 1/4-=3/12 reduced to3/13 

.1 /d—2/12 „ 2/13 

2 dnughteis 2,3-8/12 „ 8/13 

13,12 1 

H usband .1 /4=3/12 reduced to 3 /13 

hotter .1/0=2/12 „ 2/13 

Daughter .1/2=0/12 „ 0/13 

Nan's dll lightn .1/0= 2/12 „ 2/13 

13/12 1 

»«/««> .1/4-3/12 reduced to 3/13 

.1/3 4/12 „ 4/13 

Fvllsistr, .1/2=0/12 „ 0/13 

13/12 1 

Widow .. . .1/4 =3/12 reduced to 3/15 

2 fulls,Men .2/3 8/12 „ 8/15 

2 u. sisters . .1/3^4/12 „ 4/15 

15/12 1 

H'/rfoie .. .. .. .. .. 1/4 -3/12 reduced to 3/15 

2 full sisters .2/3=8/12 „ 8/15 

V. sister .1/0=2/12 „ 2/15 

Mother .. .1/0=2/12 „ 2/15 


15/12 
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<o) Husband .. .. .. .. .. 1/4-3/12 reduced to 3/15 Ss. 

Father .1/0-2/12 „ 2/15 51,52 

Mother .1/0 -2/12 „ 2/15 

3 daughters .2/3 8/12 „ 8/15 

15/12 1 

<p) Widow .. .. .. .. .. 1 /4— 3/12 reduced to 3/17 

2 full sisters .2/3 8/12 „ 8/17 

2 m. sisters .I '3 =4/12 „ 1/17 

Mother . .. 1,0 -2/12 „ 2/17 

17/12 1 

(<l) Wife . ..1/8 3/24 reduced to 3/27 

2 daughters .. . .. .. 2/3 10/21 „ 10/27 

Father .. .1,0 4/21 4/27 

Mother .1/0-1/21 „ 1/27 

27/24 I 


Kir. 20-30. Foi eases in which the total of the shines is less than unity, see s. 53 
below. 


C. — Residuaries. 

52. Residuaries.—If there are no Sharers, or if there 
arc Sharers, but there is a residue left after satisfying their 
claims, the whole inheritance or the residue, as the case may 
be, devolves upon Residuaries in the order set forth in 
the annexed table (p. 40a). 


Illustrations. 

[Sole. The residue remaining after satisfying the sharers’ claims is indicated in 
the following illustrations thus.] 


(a) Non 

Daughter 


No. 1, Sons and daughters. 


.2/3 

.1/3 


residuaries ). 


Note .—The daughter cannot inherit as a sliaror when there is a son. llut if the heirs 
bo a daughter and a son’s son, tho daughter as a sharer will take 1/2, and tho son’s son 
-as a rosiduary wdl take the residue 1 /2. 


(b) 2 sons 

3 daughters 

(c) Widow 
Son 

Daughter 


4/7 (as residuaries, each son taking 2/7) 

3/7 (as residuaries, oach daughter taking 1 /7) 
.. .. 1/8 (as sharer) 

2/3 of (7/8) =7/12 
1/3 of (7/8) =7/24 


Was residuaries) 


Note .—The residue after payment of tho widow’s share is 7/8. 
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S. 52 (d) Husband .. .. .. .. 1/4 (as sharer) 

Mother .1/0 (as sharer) 


Son .. ..2/3 of (7/12) =7/18 » 

Daughter .. . .1/3 of (7/12)--7/30 | («residuaries). 

A’ote.—The residue in tlie above ease is 1—(1/4+1/0)—7/12. If there were two 
sons and tlireo daughters, eaeji son would tuko 2/7 of x. - 1/(5, and each daughter 
1/7 of 7/12 =1/12. 


No. 2. Son’s sons h. 1. s. and Sons’ daughters h. 1. s. 


(<>) Son's son 

Son's daughter 


2/3 

1/3 


| (as rcsiduanes) 


Note. —Where thrie is a son's sou, the son’s daughter cannot inliciit as a shaicr 
hut she inhouts us a residuary with him. iSiimkuly, a son’s son's daughter cannot 
inherit except as a restdiiniv when there is a soil’s sou’s son. 


(f) 2 daughter* .. .. .. 2/3 (as sharers) 

Son’s son . .1/3 (as residuary) 

Son's son's son .. .. .. (excluded by sou’s son) 

Son's son's dnnghte i .. .. (excluded both liy da lightens and son’s 

son. iSce Tub. of !Sh., Xo. 8) 


(g) 2 tinnyhtc> s 
Son's son 
Son's dnuijhti i 

(h) Jiolighter 
Son's son .. 
Son's dinnjfiler 


.. 2/3 

2/3 ot (1/3)- 2;!* 
1,3 of (1/3) - 1/11 

.. 1/2 
2/3 of (l ’2) -1/3 
1,3 of (1/2) -1/U 


(as sharers) 

| (ax residuaries) 
(as sharer) 
l (as residuaries) 


Note. -There being only one daughter, the son's daughter would lune taken I/O 
as shiner (see Tab. ot Sli., Xo. 8), if the deceased had not left a soil's sou. llut as tlie 
sou’s son is ono of tho heirs, the son’s daughter oan inherit onl\ as a residuary with the 


(i) Son's dinnjhtii .. .. .. 1/2 (as sharer) 

Son's son's son .. .. .. 1/2 (as residuary) 

Note .—In this ease' the son's daughter is not precluded from inheriting as a sharer 
fin there is none of those relations that precludes her from succeeding us a sharer 
(see Tali, of Sli., No. 8, 2nd column). And it will bo seen on referring to tho Table of 
llusiduiiiics that tho only ease in which the son’s daughter inherits as a residuary with 
tlie son’s soil’s sou (who is a haver sou's son) is where she is precluded from succeeding 
us a share ( sec ill. (k) In-low J 


(j) Dinnjhtii .. .. .. .. 1/2 (as sharer) 

Son's daughter .. .. .. 1/0 (as shurcr see Tab. of Sli., Xo. 8) 


Son't ton's daughter■ f>3 of (l/3)=lf5 i < aS rpaiduarie3 > 

Note. -There being only ono daughter, the son’s daughter is entitled to 1/0 as a 
sharer. Since she is not precluded from inheriting as a sharer, she docs not become & 
residuary with the sun’s son’s son (who is a lower son’s son). 
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(k) 2 daughters 
Sons daughter 


.. .. .. 2/3 (as sharers) 

.. 1/3 of (1/3) 1/9, 

.. 2,3 of (1/3)=2/9 |< as n *" , " ar >w0 


Xote .—There being two daughters, the son’s daughter eaunnt ndierit ns a sli.irer. 
She therefoio inherits as a residua,y with the son's son's son (who is a lower son's son). 


(1) 2 son's daughters .. 

Son's son's daughter 


.. .. 2 3 (as sharers) 

2/3 of (1/3) -2/9 | 

1 3 of (13) 1 !M ( ns r, ‘ h “* uarK ‘ s ) 


Note .—The son’s daughters in this ense do not inherit as residuaries witli the son’s 
son’s son, for they are not preeluded from mheiiting as slmieis. 


(m) 2 danghteis .. .. .. 2/3 (as sharers) 

Son's son's son .. 2/4 of (1/3)-- 1 O 

Son's daughter .. l/4of(l,S) 1/12 Mas residunries) 


Son's son's daughtir 1'4 of (1/3) -1/12 J 


S. 52 


Xote.— There being two daughters, the soil’s daughter eaniiot inhent as a sharer. 
She therefore inherits ns n residuary with the son’s son's son (who is a lowei son's son). 
The son's son’s daughter is entitled to inherit as a residuary with tho son’s son’s son 
who is an equal son’s son in relation to her. Both these female relations inherit there¬ 
fore as residuaries with tho son’s son's son, eaeli taking 1/12. Tins illustration presents 
two peculiar features. Tho one is that tho son's son’s daughter, though remoter in 
degree, shares with tho son’s daughter. The other is that the son’s daughter succeeds 
as a residuary with a lower son’s son. If this weie not so, the son’s son’s daughter would 
inherit to the exclusion of the son’s daughter, a result directly opposed to the principle 
that tho nearest of blood must tako first (Sir. 18-19). 


(n) Father .1/0 (as sharer) 

Son (or son’s son h. 1. s.) .. .. 5/0 (as residuary) 

Xote —Here the father inherits as a sharer. See Table of Sli., No. 1. 

(o) Mother .1/3 (as sharer) 

Father .. .. .. .. 2/3 (as residuary) 

Xote .—Here the father inhents as a residuary, as there is no child or child of a son 
h. 1. s. See Tab. of Sh., No. 1. 

(p) Daughter .. .. .. .. .. .. (as sharer) —1/2 

Father .. .. .. 1/0 (as sharer) + 1/3 (as residuary) --1/2 

Xote .—Here the father inherits both as a sharer and residuary. He inherits as a 
sharer, for there is a daughter, and ho inherits tho residue 1 /3 as a residuary, for there are 
neither sons nor sons' sons h. 1. s. The father may inhent both us a sharer and residuary. 
He inherits simply as a sharer when there is a son or son’s son h. 1. s. [see ill. (n) abovoj. 
He inherits simply as a residuary when there are neither children nor children of sons 
h. 1. s. [see ill. (o) above]. He is both a sharer arid a residuary when there are only 
daughters or son’s daughters (h. 1. s.), but no sons or sons’ sons h. 1. s. as in tho pre¬ 
sent illustration. The same remarks apply to the true grandfather h. h. s. lu..faot 
the father and the true grandfather are the only relations that can inherit in both, 
capacities simultaneously. 
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S. 52 No. 4 True grandfather h. h. s. 

Nrile .—Substitute “true grandfather” for “father” in ills, (n), (o) and (p). The 
true grandfnthoi will succeed in the same capacity and will tako the same share as the 
father in those illustrations. 

Nos. 5 & 7. Brothers and sisters. 

(tj) 11 unhand .. .. .. .. 1/2 (ns sharci) 

Mather .. .. 1/tl (as sharer) 

Jirotlu r .. .. 2;3 of (1 /») —2/tt l 

•Vi ster .. .. 1 /3 of (1/3)-= I /9 | < UH 

Note. —’I'he sister cannot inherit as a sharer when there is a brother, but ‘■lie takes 
the residue with him. 

Full lirothfi (y) .. .. .. 2/3 (as residuary) 

Null sist, r .. .. .. 1/3 (as rosiduaiy) 

Conn, muter .. .. .. t) (excluded by full brother) 

No. 6. Full sisters with daughters and sons’ daughters. 

(r) Daughter {or son's daughter li 1 s.). 1/2 (as sinner) 

Full nu.li) .. .. . ..1/2 (as residuary Xo. (!) 

Froth, i V son .. .. .. tl (excluded 1»y full sister who is a 

iiearei residuary) 

Note ’Tiie full sister inherits iii thiec diflcirnt rapacities: (1) ns a shnier under 
the circumstances set out m the Table of fcihaieis, (2) as a residuary with full brother 
when their is a In other, and, failing to inherit ineithii of these two capacities; (3) us 
a residuary with daughters, oi son’s daughters h. 1. s. or one daughtei and tv son’B 
daughter h. 1 s. provided there is no lieuici icsiduiuy. Thus m the present, 
illustintion, the sister cannot inheiit as a sharer, because there is u daughter (or 
son’s daughter h. 1. s.). And ns tlic«‘ is no biotlier, she cannot inheiit in the second of the 
three capacities enumerated above. She tliercfoio takes the lesulue 1/2 as a residuuiy 
with the daughter (or son’s daughter), for then 1 is no residuary nearer in degico. If 
this were not so, the 1 uithei's son, who is a moie iciiiotc lclation, would succeed in 
preference to her. 

(s) 2 daiightus (or son’s daughters 

h. J. s.).2/3 (as sinner-,) 

Fulls, sin .. .. .. .. 1/3 (us residuary No. (!) 

(t) 2 duutjhU rs (~) .. .. .. 2/3 (ns sharers) 

11 unhand .. .. .. .. 1/4 (us sharer) 

Full sislti .. .. .. .. 1/12 (as residuary No. 0) 

Fathci's pat. mule's non .. .. 0 (excluded by full sitter who is a 

nearer residuary) 

(u) ltaught, r .. .. .. .. 1/2 (as sharer) 

Sou's da light, i .. .. .. 1/0 (as sharer) 

Full mslrr .1/3 (as residuary No. (!) 

(v) Daughter .1/2 (as sharer) 

Son's daughter .. .. 1/0 (ns sharer) 

Mother .1 /0 (as sharer) 

Full sister .1/0 (as residuary No. G) 

(|!) Abdul Karon v. 31*1. Amut-vl-Ualnb , (z) Meherjan v. Shaiadx 1S99) 24 Bom. 

A J?“ Wl 3 Lah ‘ 3tt7 ’ 70 205, ( ’ 23) 113 - 
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(w) Daughter .1/2 (us sharer) S. 52 

Son’s daugktei .. .. .. 1/6 (as sharer) 

Husband .. .. .. .. 1/i (as sharer) 

Full sister .. .. .. .. 1/12 (as residuary No. 6) 

(x) Daughter .1/2 (us sharer) <1/12 reduced to 6/13 

Son's daughter .. .. .. 1/6 (us shaier) 2/12 „ 2 13 

Husband .1/4 (as sharer)-3/12 „ 3/13 

Mother . . .. .. .. 1,6 (as sharer) 2/12 „ 2/13 

Full sister .. . . . .. 0 (excluded) 


13/12 1 

Xole. —Here the only uipiuit \ in u 1 ich the full sister umld liilieiit is that of a 
lesiduary with (lie daughter .mil son - d.iughtri Hut the icsiihian succeeds to the 
leaidue, if any, after the claim-, oi the shii'i is am satisfied, and in the |»iesent case there 
is no residue. The sum total of ihe -lieu is e\< e. ils unitv. and the ease is one ot “ Increase.’ 

No 8 Consanguine sisters with daughters and sons’ daughters h. 1. s. 

Mote.- Consanguine -isti is inherit .is residua tics with daughters mid son's daughters 
in tlie absence of full sisteis. Substitute “consanguine sister” for “ lull sislei " in ills, 
(r) to (\), and t lie shines of the seveial heirs will leiimm Ihe same, (lie eonsanguine sister 
taking the place of the lull sister. Substitute also in the note to ill. (i) ‘‘consanguine 
biothci ” for “ full brother." 

Other Residuaries. 

(y) Full sister .. .. .. .. 1/2 (as shaiei) 

V. sister .. .. .. .. 1/0 (us shaier) 

1 Fnthei .. .. .. .. 1/6 (as shaier; 

Hi other’s son .. .. .. 1/6 (as lesiduarv) 

1 (z) Widow .. .. .. .. 1/1 (us sharer) 

Mother . . .. .. .. 1/3 (as shaier) 

J’aKnucle .. .. .. . 5/12 (as residuary) 

(aa) Full Sister (a) .. .. .. 1 /2 (as sharer) 

Pal. uncle’s sons .. .. .. 1/2 (as residuaries) 

Sir. 18-21, and 23-20. Some of the impoilant poults involved m the Table of 
Residuaries are explained in the notes appended to the illustrations. 

Classification of Residuaries.—All residuaries are related to the deceased 
through a male. The uterine brother and sister are related to the deceased through 
a female, that is, mother, and they do not therefore find place in the list of Resi- 
duanes. The Sirajiyyah divides residuaries into three classes, viz., (1) residuaries in 
their own right. these arc all males comprised in the List of Residuaries ; (2) residuaries 
in the right of another : these are the four female residuaries, namely, the daughter as a 
residuary in the right of the son, the son’s daughter h. 1. s. as a residuary in the right of 
the son’s soil h. 1. s., the full sister in the right of the full brother, and the consanguine 
sister in the right of the consanguine brother; and (3) residuaries with others, namely, 
the full sister and consanguine sister, when they inherit as residuaries with daughters 
and sons’ daughters h. 1. s. But if regard is to be had to the order of succession, resi¬ 
duaries may be divided into four classes, the first class comprising descendants of the 
deceased, the second class his ascendants, the third the descendants of the deceased’s 

(a) Mel. Ohulam v. Kur flown (1922) 3 Lah. 278. (’22) AL. 406, 60 I. C. 1000. 
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g 52 ^ father, and the fourth tlie descendants of the deceased’s true grand father h. h. s. This 
classification has been adopted in the Table of Residuaries. The division of Distant 
Kindred into four classes proceeds upon the same basis. 

Residuaries that are primarily Sharers. —It will be noticed on referring to the 
Tables of Sharers and Residuaries that thcro arc six sharers who inherit under certain 
circumstances as residuaries. Theso arc the father and true grandfather h. h. s., the 
daughter and son's daughter h. 1. s., and the full sister and consanguine sister. Of these, 
only the father and true grandfather inherit in certain events both as sharers and resi- 
duarics (see ill. (p) atiove, and the note thereto). Tn fact they are the only relations 
that can inherit at the same time in a double capacity. The other four, who are all 
females, inherit either as sharers or residuaries. The circumstances under which they 
inherit as sharers are set out in the Table of iSharers. They succeed as residuaries 
and can sucrced in that capacity alone, when they are combined with male relations 
of a parallel grade. Thus the daughter inherits as a sharer when there is no son. But 
when there is a son, she inherits as a residuary, and can inherit in that capacity alone 
not that when there is a son she is excluded from inheritance, but that in that event 
she succeeds us a residuary, the presence of the son merely altering the character of 
her heirship. Similarly, the son’s daughter h. I. s. inherits as a residuary when there 
is an equal son’s son. And in like manner, tho full sister and consanguine bister succeed 
as resuluailes wlien they co-cxist with the full brother and consanguine brother respec¬ 
tively. The curious reader may ask why it is that the said four female relations are 
precluded from inheriting as sharer when they exist with males of parallel grade. The 
answer appears to be this, that if they were allowed to mheiit as sharers under those 
' ircumstanecs, it nuglit be that no residue would remain lor the corresponding males 
(all of whom ure residuaries only), that is to say, though the females would have a share 
of the inheritance, tho corresponding males, though of an equal giadc, might have no 
share of the inheritance at all. To take an cxamplo : A dies leaving a husband, a father, 
a mother, a daughter, and a son. The husband will take 1/4, the father 1/0, and tho 
mother 1/0. If tho daughter were allowed to inherit as a sharer, her share would bo 
1/2, and the total of the shares would then be 13/12, so that no residue would remain 
for tho son. It is, it seems, to maintain a residue for the males that the said females 
are precluded from inheriting as sharers when they co-exist with corresponding male 
relations. 

The principle which regulates the successions of full and consanguine sisters as 
residuaries with daughters and sons’ daughters h. 1. s., is explained in the notes 
ax>pended to ill (r). 

Female residuaries. —Thcro are two more points to be noted in connccticn 
with female residuaries, which are stated below : 

^ (1) The female residuaries arc four in number, of whom two arc descendants of 
the deceased, namely, the daughter and son’s daughter h. 1. s., and the other two are 
descendants of tho deceased’s father, namely, the full sister and consanguine sister. 
No other females can inherit as a residuary. 

(2) All the four females inherit as residuaries with corresponding males of a 
parallel grade. But none of those except the son’s daughter h. 1. s. can succeed as a 
residuary with a male loiver in degree than herself. Thus the daughter cannot succeed 
as a residuary with the son’s son, nor tho sister with the brother’s son; but the son’s 
daughter may inherit as a residuary not only with the son’s son but with the son’s 
eon’s son or other lower son’s bon : see ill. fm) and the note thereto. 
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Principles of succession among Sharers and Reslduaries— It will bo 

seen from the Tables of Sharers anti Kcsiduaries that certain relations entirely exclude 
others from inheritance. This proceeds upon certain principles, of which the following 
two are set out in the Sirnjiyvali : 

(1) “ ver is related to the deicased thiouyh any person shall not inherit while 
that person_is living".— (Sir. 27.) Thus the father excludes brothers anil sisters. And 
since uterine brothers and sisters are related to the deceased through the motlior, it 
must follow’ that they should be excluded by the mother. A reference, however, to 
the Table of Sharers w ill show that these relations aro not excluded by the mother. The 
reason is that the mother, when she stands alone, is not ontitlod to the whole inheritance 
in one and the same capiv tty as the father would he if he slooil alone, but partly as a 
sharer and partly by “ Return ’ (Sir. 27 ; Shanliyyah. 49) Thus if the father be the sole 
surviving lieu he will succeed to the wleih inheritance as a residuary. Rut if the mother 
be the sole heir she will take I 3 as butt., and the remaining 2/3 by Return (seo s. 53 
below). For this reason the luothci doc» nni exclude the uterine brother and sister 
from inheriting with her. 

(2) “ The nearer in dajiee excludes the mote remote".- (Mir. 27.) The exclusion 
of the true grandfather by the lather, of the true grandmother by the mother, of the 
son’s soil by the son, etc., rests upon this principle. These eases may also be referred to 
the first principle set out above. 

It will have been seen that the daughter, though she is neater in dcgiee, does not 
oxcludo the brother's son or his son. Thus if the surviving relations he a daughter and 
a brothei's son, the daughter takes 1/2, and the brother’s son takes the residue. The 
reason is that the daughter in this caw inherits as a sharer, and the brothel’s soil as a 
residunty, and the piinciple laid down above applies only as between relations belonging 
to the, same class of heirs. The above principle may, therefore, he rend thus: “ Within 
the limits of each class of heirs, the nearer in degree excludes the more remote ” 

Again, it will have been seen that the father, though nearer in degree, does not 
exclude the mother’s mother or her mother ; nor does the mother exclude the father’s 
father or Ills father. The reason is that the above principle is to be read with further 
limitations, which wo shall proceed to enumerate. These limitations aro nowhere 
stated in the Mi raj ly yah not m any other work of authority, but they appear to have 
been tacitly recognised in tho rules governing succession among Sharers and 
Residuanes. 

There arc five heirs that ate always entitled to somo share of the inheritance, and 
they are in no case liable to exclusion. These aro (1) tile child, i.e., son or daughter. 
(2) father, (3) mother, (4) husband, and (5) wife (Sir. 27). These arc the most 
favoured heirs, and w e shall call them, for brevity's sake. Primary Heirs. Nox t to these, 
there arc throe, namely, (1) child of a son, h. I. s., (2) true grandfather h. li. s. anil (3) true 
grandmother h. h. s. These three are the Substitutes of the corresponding primary heirs. 
The husband and wife can have no substitute. Tho following two lines indicate at a 
glance the primary heirs and their substitutes :— 

Primary heirs .. Child. Father, Mother. 

Substitutes . . Child of a son li. 1. s. Tr. GF. Tr. GM. 

The right of succession of the substitutes is governed by the following rules :— 

V* 1) No substitute is entitled to succeed so long as thoro is tho corresponding pri¬ 
mary heir. To this there is an exception, and that is when there is no son, but a daughter 


S. 52 
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and a son’s daughter in which case the daughter takes 1/2, and the son’s daughter 
(though a substitute) takes 1/6 : wo. Tab. of 8b., No. 8. 

(2) The child of a son h. 1 s. is always entitled to succeed, when there is no child. 

(3) The Tr. (iF. is always entitled to succeed, when there is no father. 

(4) The mother’s mother is always entitled to succeed, when there is no mother. 
The father's mother is always entitled to succeed, if there he no mother and no father. 

(6) All relations who are excluded by primary heirs are also excluded by their 
substitutes. Thus full and consanguine sisters and uteiino brothers and sisters are 
excluded by the child and the father. They aro also excluded therefore by tho thild of 
it non h. I. and by the tine grandfather (h). 

Residue. -The son, being a residuary, is entitled to the residue left aftor 
satisfying the claims of sharers. At the same time it must have been seen that a son 
is nliriii/n entitled to some share of the inheritance. To eiiuhlo the son to participate 
in the inheritance in ereiy cane, it is necessary that some residue must always lie left 
when tho son is one of the surviving hens, and this, in fact, is always so; for the shares 
are so arranged and the rules of succession are so framed that when the son is one of 
the heirs, some residue invariably remains. And since in the absence of the father tho 
true grandfather li. h. s. is entitled to some puitiiipntiun in tho inheritance, it will bo 
found that in every ease where he is ono ot the surviving heirs some residue is always 
left. No ease of “ increase ” can therefore take place when these residuaries are 
amongst, the surviving heirs. 

53. Return. If there is a residue left after satisfying 
the claims of Sharers, but there is no Residuary, the residue 
reverts to the Sharers in proportion to their shares. This 
right of reverter is technically called “ Return.” 

.^Exception .—Neither the husband nor wife is entitled 
•to the Return so long as there is any other heir, whether he be 
; a Sharer or a Distant Kinsman. But if there bo no other heir, 
the residue will go to the husband or wife, as the case may be, 
by Return. 

Illustrations. 

(a) A Mnhomedun dies leaving a widow as his sole heir. Tho widow will take 
1/4 as sharer, and the remaining 3/4 by Return. The surplus 3/4 does not escheat to the 
< 'mini: Mahomed Arshnd v. Sajida liunoo (c) ; Bafatun v. Bilaiti Khanum (d) ; Mir Isub 


v. Isnb (c). 

(h) Husband .. .. .. .. 1/2 

Mother .1/2 (1/3 as sharer and 1/0 by Return) 
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Note .—The husband is not ontitled to the Return , as tliero is another sharer, the S. 53 
mother. Tho surplus 1/fi will therefore go to the mother by Return. 


(e) Husband .1/4 

Daughter .. .. .. .. 3/4 (1/2 as sharer and 1/4 by Return) 

(‘1) W ife .1/4 

Sister (f.or e.) .3/1 (1/2 as sharer and 1/4 by Return) 

N Wife .1/S 

Son's daughter .. .. .. 7/S (1/2 as sharer and 3/S by Return) 

(f) Mother .. .. .. .. 1 ,'n increased to 1 '4 

Son's daughter .. .. 1/2—3/ti „ 3 1 


1/(5 1 


Note. In this and in illustrations (g) to (1-j it will be ulu-civd that neither the 
hi .band nor wife is among the '■iirviving heirs. The rule in such a ease is to reduce the 
fractional shares to a common denominator, and to dccicaso the denominator of those 
shares so as to make it equal to the sum of the nunieratois. Thus in the pie,sent illus¬ 
tration, the original shares, when reduced to a common denominator, are ly(5 and 
3/0. The total of the numeiators is I-| 3 -4, and the ultimate shaies will therefore 
be 1/4 and 3/4 respectively. 


(g) Father's Mother 
Mother's mother 

2 daughters .. .. 2/3 


j 1/0 increased to 1,5 (each taking 1/10) 
IV. „ 4/5 

5/<> 1 


(h) Mother .1 /(i increased to 1/5 

Daughter .1/2 3/ti „ 3/5 

Son's daughter .. .. ..I/ll „ 1/5 

5/(7 1 


(i) Father's mother 
Mother's mother 
Full sister .. 

C. si ster 


1/15 increased to 1/5 
.. 1/2 - 3/ti „ 3/3 

.. 1/li „ 1/5^ 

5/(5 l 


(j) Full sister .1/2= 3/(5 ineienseil to 3/5 

C. sister .. .. .. .. I/O »» 1/5 

U. sister .I/O „ 1/5 

5/0 1 

(k) Mother .I/O increased to 1/5 

Full sister .1/2— 3/0 „ 3/5 

U. brother .1/(5 1/5 


5/0 
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S. 53 (0 Husband .1/4 = 4/16 

Mother .. .. .. .. I/O increased to 1/4 of (3/4) = 3/10 

Daughter .1/2- 3/0 „ 3/4 of (3/4) = 9/16 

11/12 1 


Note .—In tliiM an«l in ills, (in) to (r), it will ho observed that either the husband or 
wife is one of the surviving heirs. {Since neither the husband nor wife is entitled to the 
Itetui n w ben there arc other sharers, his or her share will remain the same, and the shares 
of the other sharers will he increased by reducing them to a common denominator, and 
then decreasing the denominator of the original fractional shares so as to make it equal 
to the sum of the numerators, and multiplying the new fractional shares thus obtained 
by the residue after deducting the husband’s or wife’s shaie. Thus in the present illus¬ 
tration the shines of the mother and daughter, when reduced to a common denominator, 
aro 1 /ti and 3/ti respectively. The total of the numerators is H 3—4, and llic new frac¬ 
tional shares will thus he 1/4 and 3/4 respectively. Tlio residue after deducting the 
husband’s sliaro is 3/4, and the ultimate slmies ol the mother and daughter will therefore 
ho 1/4 of 3/4 -3/10 and 3/4 of 3/4- 9/10 respet tively. 


(in) Wife .1/8 - 4/32 

Mother .. .. .. .. 1/0 increased to 1/4 of (7/8) = 7/32 

Daughter .1/2- 3/0 „ 3/4 of (7/8) =21/32 

19/24 1 

v n) Wife .I/S - 5/40 

Mother .. .. .. .. 1/0 ini reused to 1/5 of (7/8) = 7/40 

2 sows' daughtcra .4/0 „ 4/3 of (7/8) - 28/40 

23/24 1 

(o) I i unbuild ...... .1/2 = 2/4 

U. brother .. .. .. .. 1/0 in< reused to 1 /2 of (1 /2) = 1 /4 

U. muter .1/0 „ 1/2 ot (1/2) - 1/4 


5/0 1 

(p) N ife .1/1 ~ 2/8 

lJ. brother .. .. .. .. 1/0 increased to 1/2 of (3/4) =- 3/8 

U. enter .1/0 „ 1/2 of (3/4) =3/8 

7/12 r 

(q) Wife .1/4 = 4/10 

Full muter .1/2= 3/0 increased to 3/4 of (3/4) = 9/10 

C. smter .1/0 „ 1/1 of (3/4) = 3/10 

11/12 1 

(r) Wife .1/4 =1/4 

V. brother .1/6 increased to 1/3 of (3/4) =1/4 

V. enter .1/6 „ 1/3 of (3/4) = 1/4 

Mother .1/6 „ 1/3 of (3/4) =1/4 


9/12 1 
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(a) Husband .. .. .. 1/2 S§. 

Daughter's son .. 1/2 53, 54 

Note. —The daughter’s son belongs to the class of distant kindred. The husband 
is not therefore entitled to the surplus by Return and the same will go to the daughter's 
sou as a distant kinsman. 

(t) Wife .1/4 

Brother's daughter .. .. .. 3/4 

Note. —The brother’s daughter belongs to the (.last, of distant kindled. The surplus 
will therefore go to her, as the wife is not entitled to the Return (/). 

Sir. 37-40. 

Residuaries for special cause.- -A re* duaiy for special cause is a person who inherits 
from a freed man by reason of the iu.uiuiim.-ion of the latter (</). According to 
Mahomedan law proper, if a manumitted slave dies without leaving any residuary heir 
by relation, the manumitter is entitled to succeed to the residue in preference to 
the right of the sharcis to take the residue by Return (Sir. 25-20). But residuanes for 
special cause have noplace m .Mahomedan law as administered by tho Courts of British 
India since the abolition of slavery in 1843. 

Husband and wife. —The rule of law as stated in the exception as regards tho right 
ot the husband and wife to Return is different from that set out in the Sirapyyali. 

According to the latter authority, neither the husband nor wife is entitled to the Return 
in amj case, not even if there be no other heir, and the surplus goes to the Public Treasuiy 
(Sir. 37). “ But although that was the original tide, an equitable practice has prevailed 

in modern times of leturning to tho husband or to the wife in default of other sharcis 
by blood and distant kindred,” and this practice has been adopted by our Courts. See 
the cases cited in ill. (a) above. 

“ Return ” distinguished from “ Increase .”—Return is the converse of Increase, 

The case of Return takes placo when the total of the shares is less than unity : tho 
case of Increase, when the total is greater than unity. In tho former case the shares 
undergo a ratable increase; in the latter, a ratable decrease. 

Father and true grandfather. —When there is only one sharer, he succeeds to the 
whole inheritance, to his legal share as sharer, and to the surplus by Return. When 
the father is the solo surviving heir, he succeeds to the wholo inheritance as a residuary 
for ho cannot inherit as a sharer when there is no child or child of a son h. 1. s. (see Table 
of Sh., No. 1). The same remarks ax*ply to the case of the true grandfather when lie is 
the sole surviving heir. 


D.—Distant Kindred. 

54. Distant Kindred.— (1) If there be no Sharers or 
.Residuaries, the inheritance is divided amongst Distant 
Kindred. 

(2) If the only sharer be a husband or wife, and there 
foe no relation belonging to the class of Residuaries, the 


</) See £oonan\. Datum (1882) U Cal. 14. 1 (g) Ruiusty’s Moolnimmudan Law of Inheritance, 104. 
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St. husband or wife will take his or her full share, and the remainder 
55 of the estate will be divided among Distant Kindred. 

Sir. 13. It will have boon seen from the preceding section that a husband or 
wife, ihougli a sharer, doon not exclude distant kindred from inheritance when lie 
or site is the sole surviving lieu. Sec s. 53 and ills, (s) and (t) to that section. 

55. Four classes —(/) Distant Kindred are divided into 
four classes, namely, (l) descendants of the deceased other 
than sharers and residuaries; (2) ascendants of the deceased 
other than sharers and residuaries ; (3) descendants of parents 
other than sharers and residuaries; and (4) descendants of 
ascendants how high soever other than residuaries. The 
descendants of the deceased succeed in priority to the ascend¬ 
ants, the ascendants of the deceased in priority to the descend¬ 
ants of parents, and the descendants of parents in preference 
to the descendants of ascendants. 

(.2) The following is a list of Distant Kindred comprised 
in each of the four classes :— 

1. Descendants of the deceased:—- 

1. Daughter's childicii ui m 1 Ilicir dcM-i-iidniit*. 

2. Children of son's daughters h. 1. s. and their descendants. 

II. Ascendants of the deceased :— 

1. False guuidfiithers li. h. s. 

2. False ginmluiothers h. li. s. 

11T. 1 )escendants of parents :— 

1. Full brothers' daughters iind tluur descendants. 

2. Con. brothers' daughters and their descendants. 

3. Cterme brothers' eluldren anil their descendants. 

4. Daughters of full brothers' sons h. 1. s., and their descendants. 

5. Daughters of eon. brothers’ sons h. 1. s., and their descendants. 

15. Sisters' (f., e., or ut.) eluldren and their descendants. 

IV. Descendants of immediate grandparents (true or 
false):— 

1. Full pat. uncles’ daughters and their descendants. 

2. Con. pat. uncles’ daughters and their descendants. 

3. Uterine pat. uncles and their children and tlieir descendants. 

4. Daughters of full pat. uncles’ sons h. 1. s. and their descendants. 
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5. Daughters of eon. jiat. uncles sons h. 1. s. and their descendants. 

0. l’at. aunts (f., e., or lit.) and their ehildren and their descendants. 

7. Mat. uncles and aunts and their children and their descendant*. 

ami 

descendants of remoter ancestors h. h. s. (true or 
false). 

(o) Tile order of precedence amon« Distant Kindred 
in eaeli class and the rules by which such order is determined 
are given in secs. 50 to (50. 

Sir 44-40. The Sn.ijijy alt does inn enumerate ill relations hehinging to the class 
of Distant Kindred, hut mention-- onlv some of them. Memo it was thought .it. one 
tune that “distant kindled ' well- icsincted to tile specific n-lations mentioned in the 
Siiajiyy all. Jtut this \u*» lias long since been ie|ected as ci loneoiis. and it is nou lit nilv 
estahlisheil that all lelations iiho are neitliei shaiers nor lesiduaries aie distant 
Kindred (h). 


Class 1 of Distant Kindred. 


Preliminary Note. —When nc conic to Distant Kmdied, we liiul that then* 
are two sets of rules for each class, one for detciinining the older of sueeession, and the 
othei for determining the shaieis. In eaeh elass we have (list to determine ninth ol 
the relations are entitled to succeed; this is done liy applying eeitam lilies which aie 
called Rules ol Exclusion. After so doing, we haw: to assign shares to those lelations; 
this is done with the help of ccitain other iuIos. 

It is when we come to the class of Distant Kindled that we lind a reuiarkahle ddTei. 
enee ot opinion between Ahu Yusuf and Imam Muhammad, the two great disciples of 
Abu ITamfa. Tlie doetnne of Abu Yusuf is veiy simple, but unhappily it has not been 
accepted by the lfanati Minims m India. it is the doctime ot Imam Muhammad 
that is followed in India, and this doctrine is much too complicated (<). Moreover, 
the doctrine of Tmam Muhammad is followed by the author of the Mirajiyjah, and 
apparently by the author of the Nhanfiyyah (j). The- Fatawa Alamgin does not 
express any preference either way (it). Since the o|nnion of Abu Yusuf is not followed in 
India, we have confined ourselves in the following sections to the doctrine of Imam 
Muhammad, and the difference between the two systems is pointed out m the notes. It 
must not, however, be supposed that the two systems differ m all respects and at all 
stages. So long as the inteimediatc ancestors do not differ in their sexes or blood, there 
is no difference at all between the tw r o systems. The difference comes m only in those cases 
where the intermediate ancestors are— 

(l) of different sexes as where some are males and others in the samo generation 
are females ; or where they are 


(A) Abdul Serang v. Vutn Bdn (1002) 2J Cal 738. 
(») Jlacnotihten, p. 0 (footnote); Uailllc's Moo- 
liummudan Law of Inheritance, p 02; 
Kumecy'a Moohummudau Law of Iulicrlt- 


ie, p. 05; A nicer All, Vol. II, p. 78. 
0-51) . Hhar. 03. 


S. 55 
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According to Imam Muhammad, regard should be had not only to the sex and blood 
of the actual claimants, but also of the intermediate ancestors. 

Where the intermediate ancestors differ in their sexes, the two systems differ as 
to the shares to be allotted to the claimants. This difference in the shares manifests 
itself when claimants are de.sremtanfs, whether they be descendants of the deceased as 
in class I, or of brother and sisters as in class 1II, or of undos and aunts us in c lass IV. 

Where the intermediate ancestors differ in blood, the two systems differ us to the 
order of succession. This difference in the order of succession manifests itself m class 
III when the surviving iduturns happen to bo the descendants some of full or consan¬ 
guine brothers or sisters, and some of uterine brothers or sisters. It cannot manifest 
itself in class I and class 11, for there can be no difference of blood among the interme¬ 
diate ancestors in those classes. Nor can it manifest itself in class IN', where the claim¬ 
ants are the descendants of uncles and aunts. 

IMore we proceed further, we may observe that among Residuaries there cannot 
be any difference of blood or sox among intermediate ancestors as it may be among 
Distant Kindled. 

56. Rules of exclusion—The first class of Distant 
Kindred comprises such of the descendants of the deceased 
as are neither Sharers nor llesiduarios. The order of succes¬ 
sion in this class is to be determined by applying the following 
two rules in order [Sir. 47]:—■ 

Rule (1).—The nearer in degree excludes the more remote. 

Sir. 7. Thus a daughter's son or a daughter’s daughter is preferred to a son’s 
daughter's daughter. The daughter's son and the daughter's daughter are the nearest 
distant kindred, and they exclude all other distant kindred. 

Rule (2).—Among claimants in the same degree of relation¬ 
ship, the children of Sharers and Residuaries are preferred to 
those of Distant Kindred. 

Sir. 47. Thus a sou's daughter's son, being a child of a sharer (son’s daughter) 
succeeds in preference to a daughter’s daughter's son, who is the child of a distant kins¬ 
woman (daughter's daughter). 


(n) of different blood, as where some are of whole blood and others in the same 
generation are of half blood. 

Abu Yusuf declines to tukc any notice of the sex or blood of intermediate ancestors, 
or, as they arc called “ roots.” According to him, regard should be had to the sex and 
blood of the actual claimants, or, as they arc called, “ branches.” Tho result is that 
according to his doctrine, the property is to be divided m tho same manner as is 
done among son’s sons and son’s daughters as residuaries, that is to say, per capita, each 
male claimant taking a share double that of each female claimant. 
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57. Order of succession—The rules set forth in section Ss. 
56 lead to the following order of succession among Distant 57,58 
Kindred of the first class :— 

(1) Daughters’ children. 

(2) Sons’ daughters’ children. 

(3) Daughters’ grandchildren. 

(4) Sons’ sons’ daughters’ children. 

(5) Dau gilt Ms’ g rent -grande hildi en and sons’ daughters grandeliildien. 

((i) Other descendants of the dicmstd in like oidu 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Note that No. fl) belongs t(. the s<. on.l geia intion. Nos. (2) and (3) to the third 
generation, and Nos (1; and (3) to th • fourth ;eneratmn. No (2' excludes No. (3) bv 
reason of s. 30, lule (2). For the same icason No. (t) excludes No. (3), , 

58. Allotment of shares.—After ascertaining which of 
the descendants of the deceased are entitled to succeed, the next 
step is to distribute the estate among them. The distribution 
in this class is governed by the following rules:— 

Rule (l)—If the intermediate ancestors do not differ in 
their sexes, the estate is to be divided among the claimants 
'per capita according to the rule of the double share to the male 
[Sir. 47]. 

Ill Ilshat ions. 

(a) Daughter's son .. .. .. 2/3 

Daughter’s daughter .. .. 1/3 

(b) Daughters son s son .. .. 2/3 

Daughter’s son’s daughtei .. 1/3 

(c) 2 sons of daughter A .. .. 4/3 (each taking 2/3) 

1 daughter of daughter B .. 1 /3 

Note. —To divide the estate per stirpes is to assign 1/2 to the two sons, and 1/2 to 
the daughter, that being the portion of their respective parents, A and B. 

(d) 2 sons of a daughter’s daughter A .. 4/11 (each 2/0 or I /3) 

2 daughters of a daughter’s daughter B.. 2/0 (eaeli 1 /(i). 

Note To divide the estate per stupes is to assign 1/2 to the two sons and 1/2 to 
the tw o daughters. 

Doctrine, of Abu Yusuf.--- The distribution will he the same according also to Abu 
Yusuf. In each of the above eases it will be seen that the sexes of the intermediate 
ancestors are the same. But if the claimants be a daughter’s daughter s son and a 
daughter’s son's daughter, the ease is one m which the intermediate ancestors differ 
in their sexes. In such a ease also, according to Abu Yusuf, the lulo to he followed 
is Rule (1), so that the former, being a male, will take 2/3 anil the latter, being u female, 
will take 1/3; tho reason being that according to Abu Yusuf regard is to be had solely 
to the sexes of tho claimants [see “ Preliminary note,’ 1 p. 53]. According to Imam 
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S 58 Muhammad, repaid should be had also to the sexes of the intermediate anctstms, and the 
distribution is to be made aeeording to Rule (2) below, which, it will be seen, is a 
distribution /n. nlirjn*, though not entirely such as in the Shiah law. 

Rule (2)--If the intermediate ancestors differ in their 
sexes, the estate is to be distributed according to the following 
rules [Sir. 48-50]:— 

(a) The simplest case is where there are only two claim¬ 
ants, the one claiming through one line of ancestors, and 
the other claiming through another line. In such a case, 
the rule is to stop at the first line of descent in which the sexes 
of the intermediate ancestors differ, and to assign to the male 
ancestor a portion double that of the female ancestor. The 
share of the male ancestor will descend to the claimant who 
claims through him, and the share of the female ancestor will 
descend to the claimant who claims through her, irrespective 
of the sexes of the claimants. 

Ill lint rut ton. 

A M.diomi'd.in dies leaving .t daughter's Mill's daughter and a daughter's daughters 
Min, as shown in the following table : 

PiojhisiIhs. 

W It nr daughter daughter 
-2n.i h nr m!.i daughter 

3rd h nr. dutty/dtr non 

fn this eise, the ancestors lirst (Idler in their sexes in tho second line of descent, 
and it is at this point that the rule of a double pottinn to the male is to be applied. This 
is done by assigning 2/3 to the (laughter's son and 1/3 to the daughter’s daughter. The 
2/3 of the (laughter’s son will go to his daughter, and tho 1/3 of tho daughter’s daughter 
will go to her son. Thus we have 

daughter’s son’s daughter .. 2/3 
(laughter’s daughter's son .. 1/3 

Aeeording to Abu Yusuf, tlie shares will be 1/3 and 2/3 respectively. 

Xote.- Where the deceased leaves descendants in tho fourth or remoter generation, 
the rule of the double share to tho male is to bo applied in every successive linr in which 
the intermediate ancestors differ in their sexes. See ill. (b) to sub-rule (c) below. 

(b) The next case is where there are three or more claim¬ 
ants, each claiming through a different line of ancestors. Here 
again, the rule is to stop at the first line in which the sexes 
of the intermediate ancestors differ, and to assign to each 
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male ancestor a portion double that of each female ancestor. 
But in this case the individual share of each ancestor does 
not descend to his or her descendants as in the preceding cast*, 
but the collective share of all the male ancestors is to be divided 
among all the descendants claiming through them, and the 
collective share of all the female ancestors is to be divided 
among their descendants, according to the rule, as between 
claimants in the same group, of a double portion to the male. 


(a) A Mahometan dies leaving a daiigl'toi i. win's daughter, a daughter's daugh¬ 
ter's son, and a daughter's daughter's daughter as shown m the following table: 


Propositus. 


daughter daughter daughter 

son daughter daughter 

daughter son daughter 

Ill this cafe, the arxesteis differ in tl.eir kx in tl e second line of descent. In that 
line wo have one male and two females. The rule of the double slunc to the male i> to 
be applied, tirst, in this line of descent, so that we have 


daughter’s son .. .. 1/2 

daughter’s daughter .. 1/41 

daughter’s daughter .. 1/4) 


1/2 (collective share of female anecstois.) 


The daughter's son stands alone, and therefore his share dew.ends to his daughter. 
The two female ancestors, namely, the daughters’ daughters, foim a gioup,and then 
collective share is 1/2, which will he divided between their descendants, that is, the 
daughter’s daughter’s son and daughter's daughter’s daughter, in the proportion again 
of two to one, the former taking 2/3> 1/2—1/S, and the latter 1,3. 1/2=1/11. Thus 
we have 


daughter's son’s daughter .. 1/2- 3/(5 

daughter’s daughter’s son .. 1/3—2/0 

daughter's daughter’s daughter .. 1,(5= 1 /<> 


According to Abu Yusuf, the shares will be 1/4, 1/2 and 1/1 respectively. 

(b) A Mahomedan dies leaving a daughter’s daughter's son, a daughter’s son’s soil 
and a daughter’s son’s daughter, as shown in the following table: 

Propositus. 

daughter daughter daughter 

I I I 


daughter son son 

I I ,1 

son son daughter 


S. 58 
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S. 58 [Tn the preceding illustration wo hail one male and two females in the first line m 

which the sexes differed. In the present case, we have one female and two males in 
that line.] 

First ascertain what is tho line of descent in which the sexes first differ. That 
line is tho second line of descent. 

Next, assume the relations in that lino to be so many children of the deceased and 
determine their shares upon that footing. The sliures therefore will be, daughter’s 
daughter 1/3, and each daughter’s son 2/5, tho collective share of the two daughter’s 
sons being 4/5. Assign the 1/5 of daughter’s daughter to her son. 

Lastly, divide tho 4/5 of the two male ancestors between their descendants as if 
they were children of one ancestor, assigning a double portion to the male descendant. 
Thus, the daughter’s son's son takes 2/3 X 4/5—8/15, and the daughter’s son’s daughter 
1/3/4/5 -= 4/10. Thus wc ha\e 

daughter's daughter's sou .. 1 /0 —3/15 
daughter's son’s son .. .. 8/15 

daughter's son's daughter .. 4/15 

According to Abu Yusuf, the shares will he 2/5, 2/5, and 1/5 respectively. 

(e) A Mnhoinednii dies leaving a daughter's son's son, a daughter’s son’s daugh¬ 
ter, a daughter's daughter's son, awl a daughter’s daughter's daughter, as show'n in the 
following tabic: - 

7Vopoii/«A. 


1 

daughter 

daughter 

daughter 

daughter 

i 

1 

daughter 

daughter 

I 

1 

iltimjhUr 

1 

| 

do tighter 


Here the awe-tors first differ in their sexes in the second line, and in that line wo 
lime two males and two females. The collective share of the two males is 4/0, and that 
of the two females is 2/0. The 4/0 of the daughters' sons will bo divided between the 
daughter's son’s son and tho daughter's son’s daughter, tho former taking 2/3 -'4/0— 
8/18, and the latter 1/3 -4,0—4/18. The 2/0 of tho daughter's daughters will be 


limited between the daughter's daughter's so 

n and tho daughter's daughter’: 

s daughter, 

the former taking 2/3 2/0 -4/18, and the 

latter 1/3; 2/0—2/18. Thus 

wo liavo 

daughter's son's son 

.. 8/18 


daughter’s son’s daughter 

.. 4/18 


daughter's daughter's son 

.. 4/18 


daughter's daughter's daughter .. 

.. .. 2/18 



According to Abu Yusuf the shares will be 2/0, 1/0, 2/0 anil 1/0 respecti\oly. 

Sole —When a person dies leaving descendants in the fourth or remoter generation, 
“ the course indicated in the [above rule] as to the first line in which tho sexes differ is 
to be follow eil equally in any lower line ; but the descendants of any individual or group 
once separated must l>e kept separate throughout, in other words they must not be 
united in a group with those of any other individual or group” (I). Seo ill. (b) to sub¬ 
rule (e). 


(/) RaniM-y’s Moohummadnu law ot Inheritance, pp. 68-00. 
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(c) The last case is when there are two or more claimants S. 58 
claiming through the same intermediate ancestor. In such 
a case, there is this further rule to be applied, namely, to count 
for each such ancestor, if male, as many males as there are 
claimants claiming through him, and, if female, as many females 
as there are claimants claiming through her, irrespective of 
the sexes of the claimants. 

lllustrato'in 

(a) A Mahomcdun dies leaving 5 grc.i'-grand children as shown in the following 
diagram 


PlOfOMtllS. 

daughter 
daughter 

_i_ 

non 2 daughters 

Hero the ancestors first differ in their sex in the second line, and in that line we have 
one main and one female. The (laughter's sou will count ns turn muh i by reason ot Ins 
having two descendants among the claimants, and the daughter's daughter will count 
as three females by reason of her Inning three descendants. Thus wo liu\o 


daughter’s son .. .. .4/7 

daughter's daughter .. .3/7 


The 4/7 of the daughter's son will go to lus two sons. The 3/7 of the daughter's 
daughter will go to her descendants, the son taking 2/4 3/7--(»,28 and each daughter 
taking 1 /4 y 3/7—3/20. Thus we have 

daughter’s son’s sons .. .. .. .. 4/7-^10/28 (each 8/28) 

daughter's daughter's son .. .. . 0/28 

daughter’s daughter's daughters .. . 0/28 (each 3/28) 

According to Abu Yusuf, the shares will he as follows : — 
each daughter’s son’s son .. .. .. .. 2/8 

daughter’s (laughter's son .. .. .. 2/8 

each daughter’s daughter’s daughter .. .. 1/8 

Note .—When the deceased leaves descendants in the fomth or remoter generat ion, 
the process indicated m the above rule is to be applied as often as there may be occasion 
to group the sexes. See the next illustration. 

(b) Note .—The following case taken from the Nirajiyyah illustrates the combined 
operation of sub-rules (a), (b) and (c), when tho claimants belong to the fourth genera¬ 
tion. See notes at the end of sub-rule (a) and sub-rule (b), and tho note at the end of 
ill. (a) above. 


daughter 
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5 S A Mtilioincdnn dies leaving 5 descendants in the fourth generation as shown in 

58, 59 the following diagram [Sir. 49J:— 


daughter 

I 

son (SI) 
daughter 

I 

! daughters (1)1, Da) 


daughter 
daughter (Dl) 
daughter (1)3) 

I 

2 sons (S3, SI) 


line the seven first ditTer in the second line. SI having two descendants among 
the claimants will count us two niuli s or four females. 1»1 having two such descendants 
will count as two females. 1)2 havmg one such descendant only will count us one female. 
The estate will t lieiefore be div uled into 7 parts as follows :— 

SI t|/7; 

l 3/7 (collective share of female ancestors). 

1)2 1/7 J 

SI being by himself. Ins shaic 1/7 will pass to Ins two descendants 1)4 and I>5 in 
cijiiul moieties, each taking 2,7. 

The collective shaic 3,7 of Dl and D2 will descend to their ini mxlialr descendants 
D3 and S2, and hcic D3 having two descendants among the claimants will count us 
two females, and S2 having one such descendant onlv will count ns one mule, or two 
females. Hence the i olleetive share 3 7 will he divided into 4 parts as follows:— 

1)3 2/1 3/7—3/11; 

N2 2, 1 3 7 3,1 1. 

The share ot 1)3 wdl pass to her two descendants S3 and SI, each taking 3 '2S. The 
shine of S2 will pass to Ills ilesi cndimts DO. The ultiiinito shares will therefore he - 

DI -2,7 , 1 )5 2/7 . S3 3 2S ; St -3/2S; DO - 3,11. 

Aeeoidmg to Aliu Yusnl, the share's will he as follows:— 

I >4 1/7; D.3 1 /7 . S3 - 2,7 , SI -2/7 ; and DO -r 1,7. 


Class II of Distant Kindred. 

59. Order of succession— (1) If there be no distant kindred 
of the first class, the whole estate will devolve upon the 
mother’s father as being the nearest relation among Distant 
Kindred of the second class [see rule (1) below]. 

(~) If there be no mother’s father the estate will devolve 
upon such of the false ancestors in the third degree as are 
connected with the deceased through sharers, namely, the 
father’s mother’s father and the mother’s mother’s father, and 
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of these two, the former, as belonging to tbe paternal side, will Ss. 
take 2/3, and the latter, as belonging to the maternal side, 59 , 60 
will take 1/3 [see rules (2) and (3) below]. 

Note that the father's mother and the mother's mother are sharers. 

(3) If there be none of these, the estate will devolve 
upon the remaining false ancestors in the third degree, namely, 
the mother’s father’s father and the mother’s father's mother. 

And as these two belong to the same (maternal) side, and as 
the sexes also of the intermediate ancestors are the. same, 
the former, being a male, nil! hike 2'3, and the latter, being a 
female, will take 1/3 according to sec. 58. rule (l) |Sir. 51-52]. 

Nolo that t ho two .luce- tors i> cut meed in hiiIi-m« (3) an hntli icl.iti d to the demised 
through a distant kinsman, uarnclx. mol tier’s hithci. 

Rules Of succession -Succession among Distant Kindled of the mm nnd class is 
governed by the following rules 

Huh (1). The nearer in degree exdudcs the more remote. 

Hide (2). Among claimants m the same degree, those comicf teil with the deeeai*. 
cd through sliHicru are preft rred to those connected through distant kindred. 

Huh (3).— If there are claimants on the paternal side as well as claimants on the 
maternal side, assign 2/3 to the jiaternal side, and 1/3 to the maternal side. 

Then divide the portion assigned to tin* paternal side among tin aiiccxtois of 
the father, and the pottion assigned to the maternal side among the ancestors 
of the mother, in each case netording to the rules contained m sic fiS. 

Dorliine of Abu Viixtif. It is not clear whet Ilf r when the sexes of the intermediate 
rilict stors differ, then* is the same ditleiciirc ol opinion between the two (list iples as 
there is ill class I. Any how, no such difference can ansc until ancestors in tlio font III 
degree arc reached. 


Class III of Dislant Kindred. 

60. Rules of exclusion.—Jf there be no Distant Kind¬ 
red of the first or second class, the estate devolves upon Distant 
Kindred of the third class. This class comprises such of 
the descendants of brothers and sisters as are neither sharers 
nor residuarics. The order in succession in this class is to be 
determined by applying the following three rules in order 
[Sir. 52-54] 

Rule (1).—The nearer degree excludes the more remote. 

Thus the children of brothers and sisters exclude the grandchildren of brothers and 
sisters. 
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Ss. 7 tide (2). —Among claimants in the same degree cif rela¬ 

ys 1 tionship, the children of Residuaries are preferred to those 
of Distant Kindred. 

Thus a full brother’s sou’s daughter, being the child of a residuary (full brother’s 
son), is preferred to a full sister’s daughter's son who is tho child of a distant kinswoman 
(full sister’s daughter). For tho same reason, a consanguine brother’s son’s daughter 
is preferred to a full sister’s daughter’s son, though tho former is of half hlood and the 
latter of whole blood. 

Rule (3).—Among claimants in the same degree of relation¬ 
ship, and not excluded by reason of Rule (2) above, the descen¬ 
dants of full brothers exclude those of consanguine brothers and 
sisters. 

Rut the descendants of full sisters do not exclude the 
descendants of consanguine brothers or sisters, and the latter 
take the residue, if there be any, after allotting shares to the 
dccendants of full sisters and of uterine brothers and sisters. 

The descendants of uterine brothers and sisters are not 
excluded by descendants either of full or consanguine brothers 
or sisters, but they inherit with them. 

Nolo particularly that the test of blood laid down in Rule (3) is not to bo applied 
until after you have applied tho test laid down in Kulo (2). Among descendants of 
uncles ami aunts these tests are to be applied in the reverse order : See notes to s (S3 
under the bead “ Rules of succession among descendants ” (rules (3) and (4-)]. 

61. Order of succession—The above rules lead to the 
following order of succession among Distant Kindred of the 
third class:— 

(1) Full brothers’ daughters, full Histers’ children mid children of uterine 

brut hers mid sisters. 

(2) Full sisters’ children, children of uterine brothers and sisters, consanguine 

brothers’ daughters and consanguine sisters’ children, tile consauguino 
group taking the residue (if any). 

(3) Consanguine brothers’ daughters, consanguine sisters’ children, anil child ten 

of uterine brothers and sisters. 

(4) Full brothers’ sons’ daughters (children, of Residuaries). 

(f») t’onsanguino brothers’ sons’ daughters (children of Residuaries). 

((’>) Full brothers’ daughters’ children, full sisters’ grandchildren, and giand- 
children of uterine brothers and sisters. 
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(7) Full sisters’ grandchildren, grandchildren of uterine brothers and sisters, Ss- 

consanguine brothers’ daughters’ children and consanguine sisters’ grand- 61 * 62 
children, the consanguine group taking the residue (if any). 

(8) Consanguine brothers’ daughters’ children, consanguine sisters’ grand¬ 

children, and grandchildren of uterine brothers and sisters. 

(9) Remoter descendant* of brothers and sisters in like aider. 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Among the descendants mentioned above, Nos. (1) to (3) are nephews and nieces, 
and Nos. (4) to (8) are grandnephews and grandnieces. Note particularly that a full 
brother's son and a consanguine brother’s son aio residuaiies; lienee it is that they do 
not find any place in the above list 

Doitrinv of Abu Yusuf .—According to Abu Yusuf also, there are three rules of ex¬ 
clusion, of which the first two are the same as those laid down in tho preceding section. 

The third ruin ol Abu Yusuf, which also is to be applied atter applying the first two rules, 
is that descendants of full brothers and* sisters exclude those of consanguine brothers 
and sisters, and tho descendants of consanguino brothers and sisters exclude tho des- 
cendants of uterine brothers nnd sisters. This difference arises from tho fo< t that Abu 
Yusuf would have regard to the “ blood " of tlin rim mavis while imam Muhammad looks 
to tho “ blood” of fhe Roots. The result is that the order of succession according to Abu 
Yusuf is different from that according to Imam Muhammad. 

62. Allotment of shares —After ascertaining which of 
the descendants of brothers and sisters are entitled to succeed, 
the next step is to distribute the estate among them, anti 
this is to be done by applying the following rules in order 
[Sir. 53-54J 

Rule(l). —First, divide the estate among the Roots, that 
is to say, among the brothers and sisters (as if they were living) 
and in so doing treat each brother who has two or more claim¬ 
ants descended from him as so many brothers, and each sister 
who has two or more claimants descended from her as so many 
sisters. If there is a residue left after assigning their shares 
to the Roots, but there are no Residuaiies among the Roots 
[that is, neither a full nor consanguine brother], apply the 
doctrine of Return as described in section 63. The hypo¬ 
thetical claimants being brothers and sisters, no case of Increase 
is possible at all [s. 51]. 

The relations constituting Distant Kindred of the third class are descendants of 
brothers and sisters, full consanguine and uterine. The brothers and sisters are there¬ 
fore the Roots. Of these, uterino brothers and sisters always inherit as sharers, one 
taking 1/6, and two or more 1/3. Full and consanguine brothers always inherit as 
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S. 02 residuaries. Full sisters inherit as sharers, if there are no full brothers, one taking 1/2, 
and two or more 2/3; but if then' are full brotliors, full sisters inherit as residuaries 
with them. The same remarks apply to consanguine sisters. See Tab. of >Sh., nos. 9 to 
12 ; Tab. of lies., nos. 5-7. 

If the claimants be a uterine brother and a full brother, the former takes 1/6, and 
the latter the residue 5/6. But if the claimants be two or more descendants of ft uterine 
brother, and two or more descendants of a full brother, the hypothetical share of tho 
uterine brother will bo 1/3, that being the share of two or more uterine brothers, and 
the hypothetical share of tho full brother will be the residue 2/3. 

If tho claimants be a uterine sister and a full sister, the former will take 1/6, and 
the latter 1/2, and the residue 1/3 will go to them by Return, the former taking 1/4 
and the latter 3/4. But if tho claimants be 5 descendants of a uterino sister, and 9 desi- 
eendants of a full sister, the hypothetical share of tho uterine sister will be 1/3, that 
being the share of two or more uterine sisters, and that of tho full sister will be 2/3, that 
being the share of two or more full sisters |soe ill. (b) to Kulo (3) below]. 

If the claimants be a full brother and a full sister, they will inherit as residuaries, 
the formal taking 2/3, and tho latter 1/3. Rut if the clainiHnts be 3 descendants ot 
a full brother, and 4 descendants of a full sister, tho full brother will count as threo males, 
that is, 6 females and the full sister will count as 4 females. The property will then be 
divided into 10 parts, the hypothetical sharo of the, full brothor being 6/10, and that of 
the full sister 4/10 |eompnre ill. (a) to Rule (3) belowJ. The position of a consanguine 
brother and a consanguine sister is similar to that of a full brother and a full 
sister |compare ill. (e) to Rule (3) below] 

As to the application of tho doctrine of Return to tho Boot see ill. (d) to rule (3), 
below. 


Rule (2).—After determining the hypothetical shares of the 
Roots, the next step is to assign its share to the uterine group. 
If there be only one claimant in that group, assign 1/6 to him, 
that being the hypothetical share of his parent. But if there 
be two or more claimants in that group, whether descended 
from a single uterine brother, or a single uterine sister, or two 
or more uterine brothers or sisters, assign 1/3 to them, that 
being the hypothetical share of their parent or parents, and 
divide it equally among them without distinction of sex. 

Rule (3).—Lastly, divide the hypothetical shares of tho 
full and consanguine brothers and sisters among their respective 
descendants as among Distant Kindred of the first class [see 
sec. 58], 

Doctrine of Abu Yusuf .—According to Abu Yusuf, the ostate is to bo divided among 
tho claimants per enpilit according to the rule of the double share to the male. 
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Illustrations. 

(a) A Sunni Mahomedan dies leaving a daughter of a full brother, a son and a S. 62 
daughter of a full sister, a daughter of a consanguine brother, a son and a daughter of 
a consanguine sistor, a daughter of a uterino brother, and a son and a daughter of a 
uterine sister, as shown in the following diagram :— 

Common ancestors. 

fJb. fJs. c. b. (Js. uJb. it As. 

! -^1 I ,-L I 1 

D (1/31 S (2/9) D (1/9) I)\o) S (0) 0(0) D (1/9) S (1/0) I> (l'/9) 

Tho children of the consanguine brothex and sistei are excluded from inheritance 
as there is a full brother’s daughter [sec s. 00, rule (3)]. The estate has therefore to be 
divided among the children of the full and uterine brothers and sistors. 

As there are three claimants in (he uterino group, tho collective sharo of the utorino 
brother and sister is 1/3, and this will bo divided among their three descendants equally 
without distinction of sex, each taking 1/9. 

This leaves a residue 2/3, and this is to bo divided in tho first instance between tho 
full brother and the full sister as rosiduaties, according to tho number of claimants des¬ 
cended from each of them. Tho full brother, having only one descendant, counts as 
one malo or two females. The full sister, having two descendants, counts as two 
females. The residue will therefore bo divided into four parts, the full brother taking 
2/4 X 2/3=1/3, and the full sistor also 2/4 x 2/3=1/3. 

The full brother’s sharo 1 /3 will go to his descendant. The full sister's sharo 
1/3 will be divided between her two children according to the rule of tho double share 
to tho malo as in class I of Distant Kindred, tho Bon taking 2/3 X1/3—2/9, and tho 
daughter taking 1 /3 X 1/3=179- 


Note .—On failuro of children of full brother and sister, the residue will bo divided 
in like manner among the children of consanguine brother and sister. 

(According to Abu Yusuf, tho whole estate will bo divided among tho children of 
tho full brother and sister according to tho rule of the doublo share to tho male, so that 
the full brother’s daughter will tako 1 /■>, tho full sister's son 1 /2, and hor daughter 1 /4. 
On failuro of children of tho full brother and sister, tho estate will bo divided in like 
manner among tho children of consanguine brother and sister. And on failure of them, 
it will be distributed in like manner among tho children of tho uterine brothor and sister). 

(b) A Sunni Maliomodan dies leaving fivo children of a uterine sister, and three 
children of a full sister, as shown in the following diagram :— 



As there are five claimants in the uterine group, the sharo of the uterine sister is 
1/3, and this will be divided among hor five children oqually without distinction of sex, 
each taking 1/5X1/3=1/15. 


3 
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The full sister, having three descendants, will count as threo sisters, and she will 
take 2/3, that being the share of two or more full sisters [see Tab. of Sh. No. 11]. 
Tins will then be divided among her three children according to the rule of the double 
share to the male as among Distant Kindred of tho first class, so that each son will tako 
2/5x2/3—4/15, and tho daughter will tako 1/5x2/3=2/16. 

[According to Abu Yusuf, tho whole estate will bo divided among the children of 
the full sister according to tho rule of tlio double share to tho malo, so that each son 
will take 2/5, and the daughter will take 1/5.] 

(c) A Sunni Mahomcdan dies leaving a utorino brother’s daughter, a uterine sister’B 
son, a full sister’s son, and a consanguine brother’s daughter, ns shown in tho following 

diagram :— 

U.'ll. U.S. F.' H. C.'b. 

1) (1/8) S (1/6) S (1/2) T) (1/6) 

Here there is no descendant of a full brother; therefore the consanguine brother’s 
daughter is not excluded from inheritance, and she wall take what remains after the 
estate is divided among the other claimants. 

As there are two descendants in the uteri ..0 group, the collective shnro of the utorino 
brother and sister is 1/3, and IhiM will be divided equally between their children without 
distinction of sex, each taking 1/(1. 

The full sister, having only ono descendant, counts as one full sister, and her shnro 
therefore is I/2. This will descend to her son. 

Tins leaves a residue of I /(l which will go to the consanguine brother as a residuary. 
This will descend to bis daughter. 

[According to Abu Yusuf, the whole estate will go to the full sister’s son.] 

(d) A Sunni Mahomcdan dies leaving a uterine sister’s daughter, and a son and 
a daughter of a consanguine sister, ns shown in the following diagram :— 


D(3/15) S(8/15) D(4/15) 

Tlio utorino sister has only one descendant; her share therefore is 1 /(’>. The con¬ 
sanguine sister, having two descendants, counts as two consanguine sisters, and her 
share therefore is 2/3 [Tab. of Sh. No. 12]. This leaves tho residue 1 /6, and since there 
is no residuary among tho Root#, tho residue will go to the uterine sister and oonsanguine 
sister by Return. Tho hypothetical shares will therefore be— 

utorino sister .. .. .. .. 1/6—1/6 increased to 1/5 

consanguine sister .. .. .. 2/3-4/6 „ „ 4/5 

Tho uterine sister’s share 1/5 will pass to her daughtor. 
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S$. 

62, 63 


u!b. uk C.B. ok 


I I I T-1 I 

1)1 SI S2 1)2 S3 m S4 

As there are two claimant.-! in the uterine jroup, (lie collective share of the uterine 
brother anil sister is 1 /3, and this will pass to 1)1 and SI, eaeh taking 1 /(l. 

This leaves a residue 2/3, and this is to he divided in the first instance between tho 
consanguine brother and sister ns residuunes according to (he number of claimants 
descended from each ot thorn. 

Tho consanguine brother, having two chimiuiits descended from him, counts as 
two males or four females. Tho consanguine sister, having tin im* claimants descended 
from her, counts as 3 females. The residue will therefore be divided into seven parts, 
the consanguine brother taking 1/7. 2/3 S/21, and the consanguine sister taking 

3/7x2/3=11/21. 

Tho consanguine brother's slime 8/21 will ho divided between his two descendants 
S2 and 1)2, S2 being a male taking 2/3 > 8/21 16/63, and 1)2 being a female taking 

1 /3 v 8/21=8/03. 

Tlie consanguine sister's share (i/21 is to bo divided in tho tiist instance between 
her son and liei daughter. Tlie son, having two claimants descended from him, counts 
as two males or four females. Tho daughter, having only one claimant descended fiom 
her, counts as one female. The son will therefore take 4/5x<1/21 8/35, and tho 

daughter will take 1 /f»x (i/21=2/35. 

Tho soil’s share 8/35 will bo divided between his two children S3 and 1)3 according 
to the rule of tho double sliaro to the male, S3 taking 2/3X8/35 -KJ/10B, and 1)3 taking 
1/3x8/35—8/105. 

Tho daughter’s share 2/35 will pass to her son S4. 

Tho shares will therefore be— 

Dl —1/(3; SI = 1/6; S2 16/63; T)2 - 8/C3 ; S3=16/105; 1)3 8/105; and S4= 
2/35. The total of these shares is unity. 

[According to Abu Yusuf, tho whole propcity will be divided among tho con¬ 
sanguine groups to tho entire exclusion of tho utennes, so that S2, S3, and S4 will each 
take 2/8 or 1/4, and D2 and 1)3 will each take 1/8.] 

Class IV of Distant Kindred. 


Tho consanguino sister's share 4/5 will bo divided between her son and daughter, 
tho son taking 2/3x4/5=8/15, and the daughter 1/3x4/5—4/15. 

[According to Abu Yusuf, tlie whole estate will go to tho children of tho consanguine 
sister, tho son taking 2/3, and the daughter 1/3.J 

(o) A Sunni Mahoincdan dies leaving four grandnephews SI, S2, S3, and K4. and 
3 grandnieces Dl, D2, and D3, as shown m the following diagram :— 


63. Order of succession.— (I) If there are no Distant 
Kindred of the first, second, or third class, the estate will 
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S>. devolve upon Distant Kindred of the fourth class in the order 
€3, 64 given below [Sir. 56-58]:— 

(1) 1 ’aternal and maternal uncles and aunts of the deceased , 
other than his full and consanguine paternal uncles who are 
Residuaries. 

(2) The descendants h. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the deceased, other than sons h.l.s. 
of his full and consanguine paternal uncles (they being Resi- 
duaries), the nearer excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 'parents , 
other than the full and consanguine paternal uncles of the father 
who are Rcsiduaries. 

(4) The descendants li. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the parents, other than sons, h. 1. s. 
of the full and consanguine paternal uncles of the father (they 
being Rcsiduaries), the nearer excluding the more remote. 

(5) Paternal and maternal uncles and aunts of the grand¬ 
parents, other than the full and consanguine paternal uncles of 
the father’s father who are Residuaries. 

(6) The descendants h. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the grandparents, other than sons 
h. 1. .s. of the full and consanguine paternal uncles of the father’s 
father (they being Residuaries), the nearer excluding the more 
remote. 

(7) Remoter uncles and aunts and their descendants in 
like manner and order. 

(2) Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

J)itftrine of Abu Yutnif .—Tho only difference between the two disciples as regards 
succession of tho Distant Kindred of the fourth class is as to tho allotment of shares 
among tlio descendants. See see. 65 below. 

64. Uncles and aunts.—To distribute the estate among 
the uncles and aunts of the deceased, proceed as follows :— 

(1) First, assign 2/3 to the paternal side, that is, to 
paternal uncles and aunts, even if there be only one such, 
and 1/3 to the maternal side, that is, to maternal uncles and 
aunts, even if there be only one such. 
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(2) Next, divide the portion assigned to the paternal S. 64 
side, that is, 2/3 of the estate, among 

(a) full paternal aunts in equal shares; failing 

them, among 

(b) consanguine paternal aunts in equal shares; 

and, failing them, among 

(c) uterine paternal uncles and aunts, according 

to the rule of the double share to the male. 

(3) Lastly, divide the portion assigned to the maternal 
side, that is 1/3 of the estate, among 

(a) full maternal uncles and aunts ; failing them 

among 

(b) consanguine maternal uncles and aunts ; and, 

failing them, among 

(c) uterine maternal uncles and aunts, according 

to the rule, in each case, of the double share, 

to the male. 

(4) If there be no uncle or aunt on the paternal side, 
the maternal side will take the whole. Similarly, if there be 
no uncle or aunt on the maternal side, the paternal side will 
take the whole. 


Sir. 55, 50. 

Note that no claimant on tho paternal sale excludes any claimant on the maternal 
biile, and no claimant on tho maternal side excludes any claimant mi tho paternal aide. 

Note particularly that full paternal uncles and consanguino paternal uncles aro 
Residuaries. Hence wo are not concerned with them hero. 

Doctrine of Abu Yusuf .—There is no difference between tho two disciples as regards 
the succession of uncles and aunts. 

Illustrations. 


(a) 

2/3 

l F ull paternal a h nl . 
( Cons, paternal aunt . 


1/3 

f Full maternal uncle . 
■j Full maternal aunt . 
(^CWs. maternal uncle. 

(b) 

2/3 

l Cons, paternal aunt . 
\ Ut. paternal uncle 


1/3 

Full maternal aunt . 

(c) 

2/3 

j Vt. paternal uncle 
( Vt. paternal aunt 


1/3 

i Full maternal uncle . 
| Full maternal aunt . 


2/3—0/9 

(oxcluded by full 
paternal aunt) 

. .2/3x1/3=2/9 
.. 1/3 X1/3 1/9 

(excluded by full 
maternal uncle 
and aunt) 

2/3 

.. (excluded by cons. 

paternal aunt). 

.. .. 1/3 

. .2/3 X 2/3—4/9 
..l/3x2/3=2/9 

. .2/3X l/3=2/9 
..l/3xl/3=l/9 
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Ss. 

64,65 


Note.- The result would be the same if the deceased left a uterine maternal uncle 
and aunt instead of a full maternal uncle and aunt. 

(d) 2/3 VI. paternal mint . 2/3=6/9 

j i Conn, maternal uncle .. .. 2/3 X 1/3 - 2/9 

I Cons, motet nal until .. .. .. 1/3 X1 /3= 1 /9 

Ituhs of succession. —The present section is based upon the following rules:— 

(1) If them are. claimants on tlio paternal side, together with claimants on the 

maternal side, the former will take collectively 2/3, and the latter 1/3, 
and each side will then di\ide its own collective share according to the 
rule of the double share to tlio male. 

(2) Among claimants on the same side, those of the full blood are preferred to 

those of the half blood, and consanguine relations nrc preferred to uterine 
relations. 


Order of /mold ;/.- The uncles and aunts may belong to the paternal side oi they 
may belong to the maternal side. The two sides inherit togclhei, nnd no claimant on 
either side excludes any < lainiiint on the other side. The order of succession among 
the uncles and aunts of the deceased is explained in the Table on p. 74 below. 

65. Descendants of uncles and aunts- Jf there are no 
uncles or aunts of the deceased, the estate will devolve upon 
the descendants of uncles and aunts, other than sons how 
low soever of full paternal uncles and consanguine paternal 
uncles who are residuaries. To distribute the estate among 
these relations, proceed as follows [Sir. 56-58] :— 

(1) First, assign 2/3 to the paternal side, that is, to des¬ 
cendants of paternal uncles and aunts, even if there lie only 
one such, and J /3 to the maternal side, that is, to descendants 
of maternal uncles and aunts, even if there be only one such. 

(2) Next, divide the portion assigned to the paternal 
side, that is, 2/3 of the estate, among— 

(a) full paternal uncles’ daughters; failing them, 

among 

(b) full paternal aunts’ children ; failing them, among 

(e) consanguine paternal uncle’s daughters; failing 
them, among 

(d) consanguine paternal aunt’s children ; and failing 
them, among 
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(e) children of uterine paternal uncles and aunts, S. 65 

the division among the members of each of the five groups 
above to he made as among Distant Kindred of the first class 
[see sec. 58]. 

Note that (a) excludes (b), the reason being that (a) aro children of rosiduaries (full 
paternal uncles), while (b) aro children of distant kindred (full paternal aunts). 

Note also that a full paternal uncle's son ami a coiiMinguino paternal uncle’s so 
are residuaries ; lienee thc\ do not (ind any pki«.e in the above list. 

(3) Lastly , divide the portion assigned to the maternal 
side, that is. J/3 of the estate among— 

(a) children of full maternal uncles and aunts ; 

failing them, among 

(b) children of consanguine maternal uncles and 

aunts ; failing them, among 

(e) children of uterine maternal uncles and aunts, 

the division among the members of each of the three groups 
above to be made as among Distant Kindred of the first class 
[see sec. 58]. 

(4) If there be no children of paternal uncles and 
aunts, the children of maternal uncles and aunts will take the 
whole. Similarly, if there be no children of maternal uncles 
and aunts, the children of paternal uncles and aunts will take 
the whole, 

(5) If there be no children either of paternal uncles and 
aunts or of maternal uncles and aunts, the estate will be divided 
among their grandchildren on the same principle. Failing 
grandchildren, it will be divided among remoter descendants, 
the nearer degree excluding the more remote. 

The order of succession on each side is based on certain rules which are set forth 
below immediately after the illustrations. 

Doctrine of Abu Yusuf .—The only difference between the two disciples as to the 
succession of descendants of uncles and aunts is that, according to Abu Yusuf, the 
portion assigned to each side is to be divided among the claimants per capita according 
to the rule of the double share to the male. 
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Illustrations. 

gg (a) The claimants arc those indicated in the low est line of the following diagram :— 

Pull pat. uncle (A) Full pat. uncle (B) 

son (SI) daughter (Dl) 

daughter daughter 

daughter (D2) son (S2) 

Hero the first line in which the sox of the ancestors differs is the second lino of 
descent. Therefore SI takes 2/3, and Dl takes ] /3. Therefore, the sharo of D2 is 2/3 
and that of S2 is 1/3. 

According to Abu Yusuf, 1)2 1 eing a female will take 1/3, and S2 being a male will 
take 2/3. 

(b) Suppose the surviving relatives to be as shown in the last lino of the following 
diagram:— 

Full pat. uncle (A) Full pat. undo (B) Full pat. aunt (C) 
son son daughter 

6<>n daughter son 

I ■— i —i I 

daughter (1)1) son (SI) daughter (1)2) daughter (1)3) 

Here all the descendants are equal in degree; and they are also the same in blood, 
that is, they are all descendants of uncles and aunts of the full blood. But 1)1 is a child 
of a residuary (full paternal uncle’s son's son), while SI, D2, and 1)3 aro children of 
distant kindred. Therefore Dl excludes SI, D2, and 1)3, and she will take tlio whole 
estate [see below “ Rules of Succession ’*]. 

Suppose now that the surviving relations are SI, D2, and D3. In that case tho 
distribution will bo as follows :— 

Here tho sexes differ first in the first hue. As B has two claimants descended from 
linn, he will count as two males or four females. C, having only one claimant descended 
from lier. will eount ns one female. The estate will therefore bo divided into five parts 
of which 15 will take 4/3 and C 1/5. 

B’s share 4/5 will be divided among liis two descendants SI and 1)2 according to 
the rule of the double portion to tho male, so that SI will take 2/3x4/5=8/15, and D2 
will take 1/3x4/5=4/15. C’s share 1/5 will descend to 1)3. Hence— 

S 1=8/15 ; D 2=4/15 ; and D 3=1/5=3/15. 

[According to Abu Yusuf, flic shares will ho 1/2, 1/4 and 1/4 respectively.] 

Rules Of succession among descendants.— To distribute the estate among 
descendants of uncles and aunts, apply the following rules in the order in which they are 
gi een below 

Jlule (1). - The nearer degree excludes the more remote. 

Hide (2).—Tf both the paternal and maternal sides are represented, two-thirds are 
assigned to the paternal side and one-third to the maternal side. 
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1title (3).—Among claimants on the same side, those of tho whole blood are preferred Ss« 
to those of the half blood, anil consanguine relations nre preferred to uterine relations. 65*67 
[This rule applies both to the paternal and maternal sides, and it is to bo applied 
separately to each side.] 

Rule (4).—Among claimants on the paternal side, the children of rcsuluarics are 
preferred to those of distant kindred. [Thus a full paternal uncle is a residuary ; 1m 
■daughters, therefore, would bo tho ehildien of a residuary, and they would be prefeirod 
to the daughters of a full paternal aunt who is a distant kinswoman. Similarly, a 
consangmno paternal uncle is a residuary; his daughters therefore would bo daughters 
of a residuary, and they would be preferred to the daughters of a consanguine paternal 
aunt. Agivn, a full paternal uncle's son is a residuaiy , his daughters therefore would be 
children of a residuary, and they would be preferred to tho daughters of a full paternal 
uncle’s daughter. Upon the satno pnnciple tho daughters of a consanguine paternal 
uncle’s son would bo preferred to the daughters of eonsangumo paternal uncle’s 
daughter. This rulo cannot apply to iclations on tho maternal side, because none 
of the maternal uncles is a residuary.] 

Rule (5).—After ascertaining which of the relations are entitled to succeed, tho 
portion assigned to tho paternal side Is to bo distributed among (he members of that 
side as among Distant Kindred of the first class [s. 58]. The portion assigned to the 
mutorrial side is also to bo distributed according to tho same principle [s. 58], 

Tho wholo of see. 05 is based on tho above rules. 

Order of priority among descendants. —Tho descendants of uncles and aunts may 
belong to the paternal side or thoy may belong to the maternal sido. Tho two sidos 
i inherit together, and no clnunant on either sido excludes any claimant on the other side. 

Thu Table given on the noxt page show's at a glance all uncles and aunts of tho deceased 
and their descendants up to the third generation. 

66. Other Distant Kindred of the fourth class - If there 
are no descendants of uncles and aunts, the estate will devolve 
upon other Distant Kindred of the fourth class in the order 
of succession given in sec. 63 above, the distribution among 
higher uncles and aunts being governed by the principles 
stated in sec. 64, and that among their descendants by those 
stated in sec. 65 [Sir. 58]. 

E.—Successors unrelated in blood. 

67. Successor by contract.—In default of Sharers, Resi- 
duaries, and Distant Kindred, the inheritance devolves upon 
the “ Successor by contract,” that is, a person who derives 
his right of succession under a contract with the deceased in 
consideration of an undertaking given by him to pay any-fine 
or ransom to which the deceased may become liable. 

Sir. 13; Hcdaya, p. 517. Tho right of inheritance by reason of Wala dealt with 
in this section is taken away by tho Slavery Act, 1843. 



the following Table F stands for ‘full,’ C fo 




HANAFI LAW OF INHERITANCE. 


75 


68. Acknowledged kinsman - Next in succession is the 
“ Acknowledged Kinsman,” that is, a person of unknown 
descent in whose favour the deceased has made an acknowledg¬ 
ment of kinship, not through himself, but through another. 

Such an acknowledgment confers upon the “ Acknow¬ 
ledged Kinsman ” the right of succession to the property 
of the deceased, subject to bequests to the extent of the 
bequeathable third, but it does not invest the acknowledgee 
with all the rights of an actual kinsman. 

Sir. 13. The kinship acknowledged mu-d, no kni'-lnp through another, that is, through 
the deceased’s father or his grand l.iUier. Thus, rv person may ic know lodge another 
to be his brother, for that is kinship through tho father (in). But ho may not acknow ledgo 
another to be his son, for that is kinship through himself. The acknowledgment by the 
deceased of a person as his son or daughter stands upon a different footing altogether 
and it is dealt with in the ehapler on “ Parentage.” 

69. Universal legatee.—The next successor is the “ Uni¬ 
versal Legatee,” that is, a person to whom the deceased has left 
the whole of his property by will. 

Sir. 13. It is to be noted that the prohibition against boquoathuig more than one 
tlnnl of tile nut assets exists only for tho benefit of tho heirs, lienee a bequest of t he whole 
will take effect if the deceased has left no known hoir (»). 

70. Escheat.—On failure of all the heirs and successors 
above enumerated, the property of a deceased Sunni Maho- 
medan escheats to the Crown. 

Sir. 13. Tho rule of pure Malioinedan law in tins relict t is different, for, according 
to that rule the property does not devolve upon Government by way of liilioi dance as 
vlhmns hares, but falls into the hait-nl-nial (public treasury) fur the benefit of Mu'talmans. 


F. — Miscellaneous. 

71. Step-children.—Step-children do not inherit from step¬ 
parents, nor do step-parents inherit from step-children. 


See Macnaghten, Precedents of inheritance. No. xxi. 


72. Bastard.—An illegitimate child is considered to be 
I the child of its mother only, and as such it inherits from its 
j mother and her relations, and they inherit from such child (o). 


Tagore law Lectures, 1873, pp. 92-93. 
BallUe’s Mahomedan Law of Inheritance. 


Ss. 

68*72 
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Illustration. 

Ss. [A Mahomedan female of the Sunni sect dies leaving a husband and an illegitimate 

72,73 son of her sister. The husband -will take 1/2 and tho sister's son, though illogitimato 
will take the other 1 /2 as a distant kinsman, being related to the deceased though liis 
mother : Bafatun v. Bxlaitt Khartum (1903) 30 Cal. 083.] 

An illegitimate child docs not inherit from its putative father or his relations, nor 
do they inherit from such child. 

73. Missing persons—When the question is whether a 
Mahomedan is alive or dead, and it is proved that he has 
not been heard of for seven years by those who would naturally 
have heard of him if he had been alive, the burden of proving 
that he is alive is on the person who affirms it. 

Under tlic Ifanali law, a missing person is to be regarded as alive till the lapse of 

ninety years from tho date of his birth But it has been held by a Full Bench of tho 

Allahabad High Court that this rule is only a rulo of evidence, and not ono of succession, 
and it must therefore be taken as superseded by tho provisions of tho Indian Evidence 
Act (p). Tho present section reproduces, with some verbal alterations, the provisions 
of s. 108 of tho Evidence Act. 

Ip) Mazhur All v. Jiudh Singh (1884) 7 All. I v. Mooln Abdul (1905) S3 Col. 173, 178 

297; Mairaj V. Abut Wahid (1921) 43 All. 32 1. A. 177. 

073, 03 1. C. 230. Sec Also Movlla Can in \ 
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CHAPTER VIII. 

Shiah Law op Inheritance. 

[Preliminary note. —Tho most authoritative toxt-book of the Shiah law is g*. 
Sliaraya-ul-Islam (<?), tho whole of which has been translated into French by M. Quorry 74, 75 
under tho title Droit Miutilin-m. Tho So ond part of Baillio's Digest of Mahoinoilau 
Law, with tho oxcoption of the lil“t boot-, n eomposid, as the author +clla us in the 
Introduction (p. xxm) of translat <>n< from S h.>ray.i-ul-lslam.) 

74. Division of heirs-- The Shiahs divide heirs into two 
groups, namely, (1) heirs by consanguinity, that is, blood 
relations, and (2) heirs by marriage, that is husband and wife. 

75. Three classes of heirs by consanguinity—(I) Heirs 
by consanguinity are divided into three classes, and each class 
is sub-divided into two sections. These classes are respect¬ 
ively composed as follows :— 

I. (i) Parents ; 

(ii) children and other lineal descendants h. 1. s. 

II. (i) Grandparents h. h. s. (true as well as false); 

(ii) brothers and sisters and their descendants 
h.l.s. 

III. (i) Paternal, and (ii) maternal, uncles and aunt, 
of the deceased, and of his parents and 
grandparents h. h. s., and their descendants 
h. 1. s. 

( 2 ) Of these three classes of heirs, the first excludes 
the second from inheritance, and the second excludes the 
third. But the heirs of the two sections of each class succeed 
together, the nearer degree in each section excluding the more 
remote in that section [Baillie, Part II, 276, 280, 285]. 

As to tho distribution of estato among tho heirs, boo s. 83 ft seq. 

(«) Ago AH Khan v. Alla} Hasan Khan (1802) I mad Ibrahim (1925) 47 AU. 823, at pp. 

14 AU, 429, 450 ; Atiz Bano V. Muham- \ 828, 829. 830. 
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Illustrations. 

S. 75 [(a) A Slnah Mahomcdan (lies leaving a (laughter’s son, a father's mother, and 

a full brother. 

By Hanafi law the father’s mother as a sharer will take 1/6, and tho full brother as 
a residuary will take 5/0; the daughter’s son, being a distant kinsman, will bo entirely 
excluded from inheritance. 

By Shiah law the daughter’s son, being an heir of tho first class, will succeed to 
the whole inheritance in preference to the father’s mother and the full brother, both of 
whom belong to tho second class of heirs. 

(b) A Shiah Mahomcdan dies leaving a brother’s daughter and a full i aternal undo. 

By llanafi law tho full paternal undo, being a residuary, will take the whole 

property to the exclusion of the brother's daughter who is a distant kinswoman. 

By Shiah law tho brother’s daughter, being an heir of tho second class, will succeed 
in preference to tho full paternal uncle who belongs to the third class of heirs. 

(c) A Shiah Mahoinodan dies leaving a full paternal uncle’s son and a mother’s 
father. 

By llanafi law the full paternal uncle’s son, being a residuary, will succeed to the 
whole ostato to tho entire exclusion of tho mother’s father who is a distant kinsman. 

By Slnah law tho mother’s lather, being an heir of tho seeond class, will succeed in 
preference to the full paternal unde’s son who belongs to tho third class of heirs. 

(d) A Shiah Mahomcdan dies leaving (1) a father, (2) a mother, (3) a daughter. 
(4) a Hon’s son, (5) a brother, and (ti) a paternal uncle. Which of these rotations are 
entitled to succeed V 

Hero the first four relations belong to the first class of heirs, tho fifth belongs to the 
second class, and the sixth belongs to tho third doss. The fifth and sixth are therefore 
excluded from inheritance. The f.ithei and mother belong to the first section of Class 
T, and they are both cijunl in degree. The daughter and son’s son belong to the second 
section, and of these two the daughter, being nearer in degree, excludes the son’s son. 
Tho only person therefore entitled to inheiit are tho father, the mother, and the 
daughter. 

(e) The surviving relations aie (1) a grandfather, (2) a grandmother, (3) a great 
grandfather, (4) a brother, and (5) a brother’s son. Hero all tho relations belong to tho 
second class of heirs, the first three belonging to the first section of that class, and the 
last two to tho second section. Tho grandfather and grandmother exclude tho great 
grandfather by reason of the rule that the nearer m each section excludes the more 
remote. For tho same reason the brother excludes tho brother’s soil. Tho only persons 
therefore entitled to inherit are the grandfather, the grandinothor and the 
brother.] 

Note that parents do not exclude children, but inherit with them. If there bo no 
e Inklrcn, parents inherit with grandchildren. Similarly, in tho second class, brothers 
and sisters do not exclude grandparents, but inherit with them. If there bo no brothers 
or sisters, the grandparents inherit w ith the children of brothers and sisters. In the 
same way in tho third class paternal uncles and aunts do not exclude maternal uncles 
and aunts, but inherit with them. i 
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Tho abovo illustrations exemplify the fundamental distinction between the Sunni gg. 
and tho Shiah Law of Inheritance. Under tho Sunni law, distant kindred are postponed 75*78 
to sharers and residuaries (s. 54); under tho .Shiah law, they inherit with them. Tho 
Sunnis prefer agnates to cognates ; the Shiahs prefer tho nearest kinsman, whether they 
bo agnates or cognates. In fact, tho Shiah law docs not rocognizo any separate class of 
hoirs corresponding to the “ distant kindrod ” of Sunni law. All heirs undor tho Shiah 
law are either sharers or rosiduarics (s. 77). 

76- Husband and wife —The husband or wife is never 
excluded from succession, but inherits together with the nearest 
heirs by consanguinity, the husband taking 1/4 or 1/2, and the 
wife taking 1/8 or 1 /4 under tiie conditions mentioned in the 
Table of Sharers on page 81 below. 

As to tho disability ot a i hildh *s widow to succeed to her husband's immovable 
property, see. s. 99 below. 

77. Table of Sharers—Shiah Law. -(/) For the purpose 
of determining the shares of heirs, the Shiahs divide heirs into 
two classes, namely, Sharers and Residuaries. There is no 
separate class of heirs corresponding to the “ Distant Kindred ” 
of Sunni law. 

(2) The Sharers are nine in number. The Table on page 
81 gives a list of Sharers together with the shares assigned to 
them in Shiah law. 

(3) The descendants h. 1. s. of Sharers are also Sharers. 

Of the nine sharers mentioned in tho Table, tho first two are hoirs by affinity. Tho 
next three belong to the first class of heirs by consanguinity [3. 75). and the remaining 
four belong to the sooond class. Them arc no sharers in tho third class of heirs. 

Note that tho truo grandfather h. h. s., tho true grandmother li. h. s., and tho son’B 
daughter k. 1. s., who aro sharers according to Sunni law, aro not sharors, but 
residuaries, according to Shiah law. 

It is very important to note that tho descendants of sharers aro also sharers. This 
rofors, of course, to tho descendants of tho (I) daughter, (2) uterine brother, (3) uterine 
sister, (4) full sister, and (5) consanguine sister. It does not refer to tho descendants, 
if thoy can bo called descendants at all, of tho husband, wife, father or mother. The 
Shiah jurists are not concerned with tho descendants of these four relations. 

78. Residuaries—(2) All heirs other than Sharers are 
Residuaries. 

(2) The descendants h. 1. s. of Residuaries are also 
Residuaries. 
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s>. Thus sons, brothers, uncles and aunts, are all residuaries. Their descendants, 

78-80 therefore, aro also residuaries. For example, a son’s daughter, being a descendant of 

a residuary (son), is also a residuary. 

Of the nino shares mentioned in the Tablo of Sharers, there are four who inherit 
sometimes as sharers, and sometimes as residuaries. These are tho (1) father, (2) daughter, 
(3) full sister, and (4) consanguine sister. As to the last three, it is to be observed that 
w hero any one of them would have, if living, inherited as a sharer, her descendants would 
inherit as sharers, and if she would have inherited as a residuary, her descendants would 
inherit as residuaries (Hec. 82). 

79- Distribution of property —(2) If the deceased left 
only one heir, the whole property would devolve upon that 
heir, except in the case of a wife. If the only heir be a wife 
she is entitled to no more than her Koranic share (one-fourth) 
and the residue (three-fourths) escheats to the Crown. 

liaillie, Fart II, 202. The reason of the exception in the case of a wife is that sho 
is not entitled to the surplus by Return, not oven if there be no other heir. If she is 
tho solo heir, sho takes 1/4, and tho surplus passes to the imam, now tho Crown. Mr. 
Amcor Ah is of opinion that there being no machinery now to take charge of tho Imam’s 
share, tho surplus should pass to tho wife [Ameer Ali, Vol. II. p. 148, f. n. (3)]. 

If tho only heir bo a sharer, e.g., a husband, ho takes lus Koranic share (ono-half) 
as a sharer, and tho residue by Return. If the only heir be a residuary, e.g., a brother, 
he takes tho whole estate as a residuary. As to Sunni law, see s. 53, 

( 2) If the deceased left two or more heirs, the first step 
in the distribution of the estate is to assign his or her share to 
the husband or wife. The next step is to ascertain which 
of the surviving relations are entitled to succeed, and this is 
to be done with the help of the rules laid down in sec. 75. The 
estate (minus the share of the husband or wife, if any) is then 
to be divided among those entitled to succeed according to 
the rules of distribution applicable to the class to which they 
belong (ss. 83-97). 

Note that the husband or wife, as the case may be, is always entitled to succeed 
whatever bo tho class to which tho other claimants belong. The husband and wifo 
always inherit as sharers, their shares being respectively 1/4 and 1/8 when there is a 
lineal descendant, and 1/2 and 1/4 when there is no lineal doscondant. Since thore 
aro no lineal descendants either in tho socond or third class of hoirs, it follows that when 
the husband or wifo succocds with tho hoirs of tho second or third class, he or she takes 
lus or her full sharo, that is, tho husband takes 1/2, and tho wife takes 1/4. 

80- Principle of representation —The cardinal principle 
underlying the rules of the Shiah law of inheritance is the 
principle of representation. According to that principle the 
descendants of a deceased son represent the son, and take the - 



SHIAH LAW OF INHERITANCE. 


81 


TABLE OF SHARERS—SHIAH LAW [Sec. 77.] S. 80 


(R'uUie, Part II, 271-276, 381.) 



Normal share 


Share as varied by 
special circum¬ 
stances. 

Sharers. 

of one 

of two 
or more 
collec¬ 
tively. 

Conditions under which the 
share is inherited. 

1. Husband .. 

1/4 


When the' • is .i lineal descen¬ 
dant. 

’/2 when no such 
descendant. 

2. Wifo 

1/8 

1/8 

When tin re i-, .i lineal descen¬ 
dant. 

1/4 when no such 
descendant. 

3. Father (r) 

1/6 


When tliero is a lineal descen¬ 
dant. 

1 

[If there lo no lineal 
descendant, the 
father inherits as 
a residuary.] 

4. Mother .. 

1,6 

! 

! 

'(a) When there is a line.il dcs- 
| Cendant; or 

(b) when their are t«o or 
| more full or consanguine 

j brothers, or one sueh bro- 
| ther and two such sisters, 

, or four sueh sisters, with 

' the father 

1/3 in other easos. 

5. Daughter.. 

1/2 

2/3 

When no son. 

[With tho son she 
takes us a resi¬ 
duary.] 

6. rUtonno 
-j brother 

7. [_or sister 

1/6 

1/3 

When no parent, or lineal des¬ 
cendant /seo s. 75], 


8. Full sister 

1/2 

2/3 

When no parent, or lineal des¬ 
cendant, or full brother, o r 
father’s father [see ss. 75, 88) 

[The full sister takes 
as ft residuary 
with thu full 
brother and also 
with tho father’s 
father : hoc b. 88.] 

0. Consan¬ 
guine sis¬ 
ter. 

1/2 

2/3 

When no parent, or lineal des¬ 
cendant, or full brother or 
sister, or consanguine brother 
or father’s father [see ss. 75, 
88]. 

[T h e consanguine 
sister takes as a 
residuary with tho 
consanguine bro¬ 
ther and also with 
the father’s father: 
see s. 88.] 


Note.—The descendants h. 1. s. of sharers are also sharers [s. 77.] 


(r) As to the father’s extra rights as Sharer, see ss. 95 and 97. 
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St. portion which he, if living, would have taken. Similarly, 
80» 81 the descendants of a deceased daughter represent the daughter, 
and take the portion which she, if living, would have taken. 
The same is the case with the descendants of a deceased brother, 
a deceased sister, a deceased uncle, and a deceased aunt ( 5 ). 

The principle of representation is not confined in its 
operation to descendants only. It applies in the ascending 
as well as in the descending line. Thus great-grandparents 
take the portion which the grandparents, if living, would 
have taken ; and the father’s uncles and aunts take the portion 
which the deceased’s uncles and aunts, if living, would have 
taken. 

The application of this principle is shown in ss. 83, 85, 87, 88, 91 and 92. 

First paragraph .—This docs not mean that grandsons by a predeceased son inherit 
with sons or that granddaughters by a predeceased daughter inherit with daughters. 
Grandchildren succeed only in default of children : see s. 83 below. 

81- Stirpital succession—Succession among descendants 
in each of the three classes of heirs (s. 75) is per stirpes, and 
not per capita (t). 

This is repeating in other words tlic principle of representation described in tho 
last section. Thus suppose a Shiah dios leaving two grandsons CAST and GW2 by a pre¬ 
deceased son A aud a grandson CAS'3 by another predeceased son B, as shown in tho 
following diagram:— 


GS l (1/4) 


053(1/2) 


By Shiah law tho estate is to be notionally divided first among the two sons A and 
B, so that each takes 1/2. A's share 1/2 descends to his two sons 051 and 052, each 
taking 1/4. B 's share 1/2 passes to his son 053. The division, in other words, is 
according to tho stocks, and not according to the claimants. By Sunni law 051, 052 
and 053 tako per capita, that is, each takes 1/3 without reference to the shares which 
their respective fathers, if living, would have taken. Under the Shiah law A’a two sons 
represent A and stand in his placo, and B 's son represents B and stands in his place. Under 
the Sunni law there is no such representation (s. 42). 


Tho above is an oxamplo of succession per stirpes among tho descendants of sons. 
The descendants of daughters, brothers, sisters, uncles, aunts, granduncles and grand¬ 
aunts also succeed per stirpes : sco ss. 83, 87, 91 and 92. 


{*) Affd Sheralli v. llai KiOtum (1908) 32 Bom. I (f) Aga Sheralli v. Bai Kulsum (1008) 32 Bom. 
540, 547, 548, 558. I 540. 
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82. Succession among descendants —The descendants of Ss. 
a person who, if living, would have taken as a Sharer, succeed 
as Sharers. The descendants of a person who, if living, would 
have taken as a Residuary, succeed as Residuaries. 

This follows necessarily from the principle of representation described in s. SO. 

Thus suppose a Shiah dies leaving a full brother's daughter and a uterine brother's soil 
as shown in the following diagram :— 

I I 

Full brother Cterino brother 

I 

Daughter (5/0). Soil (I /«). 

The uterine brother, hut he sui'\ive<), would h.ivo taken ns a sharer bis Koranic 
share 1/6 [see Table of Sh., No. 0J. L’hv Tull brottn r, had he sur\md, would have taken 
5/C as a residuary. The uterine brothe.'s son, being the deseendant of a sharer, will 
succeed as a sharer, and represent niff as he does lus father, take Ins father’s share 1/6. 

The full brother's daughter, being the deseendant of a residuary, will succeed also as a 
residuary, and rrjtre^uih/ni as she does her father, take her father's portion r>/6. Under 
the Sunni law, both a full brother's daughter and a uterine brother’s son are distant 
kindred of the third class. According to Muhammad, the former would take 5/6, and t ho 
latter 1/6 exactly as in Shiah law [see s. 621. According to Abu Yusuf, tlm former 
entirely excludes the latter [see notes to s. 61, " Dot time of Abu Yusuf.”]. 

Having described the modo of distribution in s. 7ft, and having explained the 
principle of representation in s. 80, and its t.w r o corollaries in ss. 81 and 82, we proceed 
to enumerate the special rules by which succession in ouch of the three classes of heirs 
mentioned in s. 75 is governed. 

Distribution among Heirs of the First Class. 

83- Rules of succession among heirs of the first class — 

The persons who are first entitled to succeed to the estate of a 
deceased Shiah Mahomedan arc the heirs of the first class 
along with the husband or wife, if any [s. 79 (2)]. The first 
class of heirs comprises parents, children, grandchildren, 
and remoter lineal descendants of the deceased. The parents 
inherit together with children, and, failing children, with 
grandchildren, and, failing grandchildren, with remoter lineal 
descendants of the deceased, the nearer excluding the more 
remote [s. 75]. Succession in this class is governed by the 
following rules:— 

(1) Father. —The father takes jl as a Sharer if there is 
a lineal descendant; as a residuary, if there be no lineal des¬ 
cendant [see Tab. of Sh., No. 3]. 

(2) Mother. —The mother is always a Sharer, and her 
share is 1/6 or 1/3 [see Tab. of Sh., No. 4]. 
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S. 83 (3) Son. —The son always takes as a Residuary. 

(4) Daughter. —The daughter inherits as a Sharer, unless 
there is a son in which case he takes as a Residuary with 
him according to the rule of the double share to the male 
[see Tab. of Sh., No. 5]. 

(5) Grandchildren. —On failure of children, the grand¬ 
children stand in the place of their respective parents, 
and they inherit according to the principle of representation 
described in ss. 80, 81, and 82, that is to say— 

(i) the children of each son take the portion which 

their father, if living, would have taken as a 
Residuary, and divide it among them 
according to the rule of the double share to the 
male ; 

(ii) the children of each daughter take the portion 

which their mother, if living, would have taken 
either as a Sharer or as a Residuary and divide 
it among them also according to the rule of the 
double share to the male. 

(6) Remoter lineal descendants. —Succession among 
remoter lineal descendants is governed by the same principle 
of representation, that is to say, great-grand children take 
the portion which their respective parents, if living, would 
have taken, and divide it among them according to the rule 
of the double share to the male, and great-great-grand children 
take the portion which their respective parents, if living, 
would have taken, and divide it among them also according 
to the same rule. 

Bnillic, Part II, 276-279. 

Mode of distribution among husband or wife and heirs of the first class :— 

first, assign his or her share to the husband or wife [soo Tab. of Sh., Nos. 1-2]; 
next, assign their shares to such of the claimants as can inherit as sharers only; 
next, divide the rosiduo, if any, among tho rosiduaries ; 

lastly, if there be no residuary, and tho sum total of the shares is less than unity* 
apply tho Doctrine of Return as stated in ss. 93 to 96; and if the sum total 
exceeds unity, proceed as stated in s. 97. 

Illustrations. 

(a) Husband .1/2 (as sharer) 

Mother .1/3 (as sharer) 

Father 1/6 (as residuary) 

Note. —Under the Sunni law, tho mother takes l/3x 1/2=1 /6, and tho father 1/3: 
as a residuary [soe Tab. of Sh., Sunni law. No. 5]. 
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(b) Wife .1/4 (as sharer) S. 83 

Mother .. .. .. .. .. 1 /3 (as sharer) 

Father .. .. ’.5/12 (as rosidnary) 

Note. —Under the Sunni law, the mother takes l/3x3/4—1/4, and tho father 1/2 
as a residuary [see Tab. of Sh., Sunni law. No. 5]. 

(c) Father .. .. .. .. 1 /G (as sharer) 

Mother .1/5 (as sharer) 

Son .. .. .. .. 2/3 (as residuary) 

Note. —If instead of a son, there was a sou’s daughter, she would have taken 2/3 as 
representing her father. 

(d) Father .. .. . .. ..]/<) (as sharer, because there 

are daughters) 

Mother . .. . ..]/<! (ns sharer) 

2 daughters .2/3 (as sharers) 

Note. — The shares would be tho samo if wo substitute daughters’ sons or daughters’ 
daughters for daughters. 

(e) A Shiah dies leaving a grandson OS 1 and a granddaughter Gl)\ by a pre¬ 

deceased son .1, a granddaughter 052 by another predeceased son B, a 
grandson OS2 and a granddaughter G53 by a predeceased daughter A r , and 
a grandson OSS by another predeceased daughter Y, as shown in tho follow¬ 
ing diagram:— 

Deceased. 

_ ! _ 

i (2/6) _ 5(2/6) i (1/6) Y (1/6) 

051(2/9) ODl (1/9) 052(2/6) 052 (1/9) 053(1/18) 053(1/6) 

Here the t^wo daughters X and Y, if living, would havo taken as rosiduarics with 
the two sons A and B according to the rule of tho double share to the male, so that A 
and B would each have taken 2/6, and X and Y would each havo taken 1/6. 

.d’s share 2/6 will pass to his son and daughter according to tho rule of tho doublo 
share to the male, so that 051 will tako 2/3x2/6=2/9, and 051 will take 1/3 X 2/6—1/9. 

5’s share 2/6 will pass to his daughter 052. 

X’a share 1/6 will be divided between her son and her daughtor according to the rulo 
of the double share to the male, so that 052 will take 2/3x 1/6—1/9, and 053 will 
tako 1/3x1/6=1/18. 

Y’a share 1/6 will pass to her son 053. 

The shares will thus be 2/9+1/9+2/6+1/9+1/18+1/6=1. 

According to tho Hanafi law 051, 051 and 052 are rcsiduarios, and they exclude 
052,053, and 053 who are d. k. 051 will take 1 /2, and 051 and 052 will each tako 1 /4, 

If in the case put above, the deceased loft also a wife, the wife will first tako hor 
share 1/8, and tho remaining 7/8 will be divided among the six grandchildren in the same 
proportions. 
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Distribution among Heirs of the Second Class. 


S*. 84. Rules of succession among heirs of the second class — 

84 , 85 If there are no heirs of the first class, the estate ( minus the 
share of the husband or wife, if any) devolves upon the heirs 
of the second class. The second class of heirs comprises 
grandparents h. h. s. and brothers and sisters and their 
descendants h. 1. s. [s. 75]. The rules of succession among the 
heirs of this class are different according as the surviving 
relations are- - 

(1) grandparents h. h. s., without brothers or sisters 

or their descendants; 

(2) brothers and sisters or their descendants, without 

grandparents or remoter ancestors ; 

(3) grandparents h. h. s., with brothers and sisters or 

their descendants. 

The (irst ease is dealt with in s. H5. The second case is dealt with m &s. SO and 87. 
The thud ease is dealt with in s. 88. 


85. Grandparents h. li. s., without brothers or sisters or 
their descendants. If there arc no brothers or sisters, or 
descendants of brothers or sisters, the estate {minus the share 
of the husband or wife, if any) is to be distributed among 
grandparents according to the following rules :— 

\S (1) If the deceased left all his four grandparents 
surviving, the paternal grandparents .take two-thirds,' and 
divide; it between them according to the rule of the double share 
to the male, and the maternal grandparents take J, and divide 
it equally between them, as shown below 


I Father's father ;.2/3x2/3=4/55 8/18 

{Father’s mother?.1/3x2/3-2/9-4/18 


j ..j j Mother’s father 
1 Mother’s mother 


1/2 X 1/3 -1/(5—3/18 
l/2x 1/3=1/6—3/18 


(2) If there is only one grandparent on the paternal 
side, he or she takes the entire f. ./ Similarly, if there is only 
one grandparent on the maternal side, he or she takes the 
entire -L as shown below :— , 

v 

(a) Father’s father .2/3 


Mother’s father 
Mother’s mother 


1/3 (each taking 1/6) 
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Ss. 

85,81 


(3) If there are no grandparents, the property will 
devolve according to the same rules upon remoter ances¬ 
tors of the deceased, the nearer excluding the more remotel 

Baillk', Part II, 281, 283. 

V^6. Brothers and sisters, without any ancestor.—If the 
deceased left no ancestors, hut brothers and sisters of 
various kinds, the estate (minus the share of the husband or 
wife, if any) will be distributed among them according to the 
same rules as those in Hanafi law. The said rules arc as 
follows :— 

(i) Brothers and sisters of the full blood exclude consanguine brothers and sisters. 

(ii) Uterine brothers and sisters are not excluded by brothers or sisters either full 
or consanguine, but they inherit with them, their share being 1/3 or 1 /0 according to 
their number [see Tab. of Sh., Nos. 6 and 7], 

(lii) Full brothers take as Residuarics, so do consanguino brothers. i 

(iv) Full sisters take as sharers [see Tab. of Sh., No. 8], unless thcro bo a full brother 
m which case they take as Residuarics with him according to the rule of the double 1 
sharo to the male. Consanguine sisters also take as sharers [see Tali, of Sh., No. 9] 
unless there be a consanguine brother with them iti which case they tako as Rcsnliiarios 
with him according to the same rule. 

Baillio, Part It, 280. 


(b) Father’s father' | j2/3x2/3=4/9 

Father’s mother ' " “ " 11/3x2/3—2/9 

Mother’s mother 1/3 —3/9 

(c) Father’s father .2/3 

Mother’s mother .. .. .. .. 1/3 


Illustrations. 


Note .—The shares of the soveral heirs in tho following illustrations are tho same 
both in Sunni and Shiah law. Tho illustrations are given to familiarize the student 
with combinations of heirs that are common in Shiah law :— 


(a) Husband 

Full (or corut.) sister 


1/2 (as sharer)' 
1/2 (as sharer) 


(b) Wife 

Full brother 


1/4 (as sharer) 

3/4 (as residuary) 


(c) Husband 
Full brother 
Full sister 


.. 1/2 (as sharer)| 

2/3 x (1/2)= 1/31 . ' 

1/3 x (1/2)= 1/6) aS r6Blduanes ) 


(d) Wife 

lIt. brother 
Cons. Brother 
Cons, sister 


.. .. 1/4 (as sharer) 

.. 1/6 (as sharer) ' 

2/3x(7/12)=7/18 ). .. . v 

l/3x(7/12)=7/30) (a8rowduanes) 
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87. Descendants of brothers and sisters, without any 
ancestor.—If there are no brothers or sisters of any kind, 
and no ancestors, but there are children of brothers and sisters, 
the estate (minus the share of the husband or wife, if any) 
will devolve upon them according to the principle of represen¬ 
tation described in ss. 80, 81 and 82, that is to say— 

(1) The children of each full or consanguine brother will 

take the portion which their father, if living, 
would have taken as a Residuary, and they will 
divide it among them according to the rule of 
the double share to the male ; and the children 
of each full or consanguine sister will take the 
portion which their mother, if living, would 
have taken either as a Sharer or as a Residuary, 
and they will divide it among them according 
also to the rule of the double share to the male. 

(2) The children of each uterine brother will take the 

portion which their father, if living, would have 
taken as a Sharer, and they will divide it equally 
among them ; and so will the children of each 
uterine sister. 

(3) If there are no children of brothers or sisters, the 

estate will devolve upon the grandchildren of 
brothers and sisters according to the principle of 
representation, that is to say, the grandchild¬ 
ren of full or consanguine brothers and sisters 
take the portion which their respective parents, 
if living, would have taken and divide it among 
them according to the rule of the double share 
to the male, and the grandchildren of uterine 
brothers and sisters take the portion which 
their respective parents, if living, would have 
taken, and divide it equally among them 
without distinction of sex. 

Hailin', l’art II, 284. 

Illustrations. 

(a) Husband, . < .. .. 1/2 (as sharer) 

Ut. brother's daughter .. 1/6 (as sharer, being her father’s portion) 

Full brother's daughter .. 1/3 (as rosiduary, being her father’s portioi 

Cons, brother's son .. 0 (excluded by full brother’s daughtor) 
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(b) Supposo tho claimants to bo as shown in the second lino of the following diagram, Ss. 

that is to say,— 87, 8t 

two sons and a daughter of a full brother, SI; 
a daughter of another full brother, 52 ; 
a son and a daughter of a utorino brother, UR; 
a daughter of a utorino sister, US; 

i j r | 

51(1/3) 52(1/3) 175(1/6) 175(1/6) 

___J_ I _I | 

51 52 in 1)2 i:i 53 54 

( 2/11* (2/ 15) (1/15) (1/3) (1/12) (1 /12) (1/6 ) 

(2/3 as residua; u-s) (i/3 as bharers) 

First, assign their respect i .e shades to the brothers and sisters thus:— 

UR and US .1/3 (as sharers), each taking 1/6 ; 

51 and 52 .. .. .. 2/3 (as residuarics), each taking 1 /3. 

Next assign portions to their children thus;— 

US'a share 1/6 will go to her daughter 54 ; 

UR'a sliaro 1/6 will bo divided equally between 53 and 53, each taking 1/12; 

52’s share 1 /3 will go to his daughter 52; 

Rl's share 1/3 will bo divided among his two sons and his daughter according 
to tho rule of tho double sharo to tho male, so that 51 will toko 2/5 X 1/3= 

2/15, 52 will also take 2/15, and 51 will tako 1/5x1/3=1/15. 

Tho shares will thus bo 2/15+2/15+1/15+1/3+1/12+1/12+1/6=1. 

Supposo that in the case put above tho children of tho brothers and sisters had 
all predeceased tlio propositus, and that 51 had left a son and a daughter, that 53 also 
had left a son and a daughter, and the remaining five nephews and nieces had each left 
a son. In that case tho sharo of 51, that is, 2/15, would bo divided botweon his son and 
his daughter according to the rule of tho double sharo to tho male, tho son taking 
2/3x2/15=4/45, and tho daughter 1/3X2/15=2/45. Tho share of 53, that iH, 1/12, 
would be divided equally between his son and daughter, they being descendants of a 
uterine brother, so that each would take 1/24. The sons of 52, 51, JJ2, 773, and 54, 
would take their respective parents’ portion. 


88. Grandparents and remoter ancestors with brothers and 
sisters or their descendants—(7) If the deceased left grand¬ 
parents, and also brothers or sisters, the estate {minus the 
share of the husband or wife, if any) is to be distributed among 
grandparents and brothers and sisters, according to the follow¬ 
ing rules:— 

(a) A paternal grandfather counts as a full or consan¬ 
guine brother, and a paternal grandmother 
counts as a full or consanguine sister. 
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(b) A maternal grandfather counts as a uterine brother, 
and a maternal grandmother counts as a uterine 
sister. 


{2) On failure of grandparents, the remoter ancestors 
of the deceased stand in the place of the grandparents through 
whom they are respectively connected with the deceased. On 
failure of brothers or sisters, their descendants stand in the 
place of their respective parents. 

Bttillic, Part 11, 281, 391-392; Wilson, s. 468. 

The effect of tin 1 above rules is that when among heirs of the second class you find 
a single brother or sister, full consanguine, or uterine, what you have to do is to 
substitute for grandparents so many brothers and sisters according to tho above rules, 
and then assign shares to grandparents as if they were so many brothers and sisters. 


as is done in the following illustrations:— 

(a) Paternal gra ml father (—full brother) .. .. 2/3 

Full sister .1/3 


Note. - I lore the full sister takes as a residuary with the paternal grandfather, 
tho latter being counted as a full brother. 


(b) Paternal grandfather (—consanguine brother) .. 2/3 

Consanguine sister .. .. .. .. 1/3 

Note.- Hero Hie consanguine sister takes as a residuary with the paternal grand¬ 
father, I ho hitter being counted as a consanguine brother. 


<«) 


Vienne brother .. .. .. ... 

Maternal grandmother (-ait. sister) .. i b 3 <“ ach takln « 
2 full meter* .. .. .. .. 2/3 (as sharers) 


Note.— Hem the maternal grandmother counts as a utorino sister, so that tho 
ease is tho same as if we had a uterine brother and a uterine sister; 
those take 1/3 between them as sharers. 


(d) Full brother* .. .. .. .. 4/18*1 

Full meter .. .. .. .. .. 2/18 I 

Father's father (=full brother) .. .. 4/18 j 

Father's mother (=full sister) .. .. 2/18 J 

Mother's father (—lit. sister) .. .. 1 /fl j 

Mother's mother (=ut. sister) .. .. 1/6 ( 


2/3 as residuaries. 
1/3 as sharers. 


Note .—First substitute brothers and sisters for grandparents, so that we have 2 
full brothers, 2 full sisters, one uterine brother and one uterine sister. 
The uterine brother and sister take 1 /3 between them as sharers. Tho 
residue 2/3 is to bo divided between full brothers and 2 full sisters as 
residuaries according to the rule of tho double share to the malo. Each 
brother thoroforc takos 2/6x2/3—4/18, and each sister 1/6X 2/3— 
2/18. Tho result would be tho sumo if instead of a full brother and a 
full sister m tho abovo case, there wero a consanguine brother and a 
consniiguino sister. 

(e) Vterine brother .= 1/9*1 

Uterine sister .— 1/9 >1/3 as sharers. 

Mother's mother (=utcrine sister) .. — l/9j 
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(f) 

Husband 

. 1/2 



Father's father ( tub bmtlici) .. 
Full hrolhf > ... 

" ’ | 1/2 as riMilitaries 

each taking 1 /4 

(g) 

Wife . 

.. l/t 



1’tenne sister 

"1 



Ulermc brothel 

.. >1/3 as sharers, ei 

veh taking 1 /9 


Maternal ijiandfathvi(—\i\. brothel) 
Paternal yianilfather 

••J 

.. 5/12 (as residuary 

) 


Note- In tho above ease, it is all the same whether jou count tho paterna 
grandfather as a full brother or us a consanguine brother; in either 
ease he takes as a residuary. 


(h) Full Inother's ton .. .. .. .. (1/2 being lus father’s share) 

Father's father (—full hi other) .. .. 1/2 

Note. —The above illustration is taken from H.ullie, 1‘art If, pp. 327-328, 392. 

Distribution among Heirs of the Third Class. 

89- Order of succession among heirs of the third class — 

( 1 ) Jf there are no heirs of the first or second class, the estate 
{minus the share of the husband or wife, if any) devolves 
upon the heirs of the third class in the order given below :— 

(1) Paternal and maternal uncles and aunts of the 

deceased. 

(2) Their descendants h. 1. s., the nearer in degree 

excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 

parents. 

(4) Their descendants h. 1. s., the nearer in degree 

excluding the more remote. 

(5) Paternal and maternal uncles and aunts of the 

grandparents. 


Father*8 father (=con. brother).. .. = 1/3*') 

Father's mother (—eon. sister) .. .. — 1/0 >2/3 as residuaries. 

Con. sister . r - 1/6J 

Note .—Substitute “ uterine sister ” for “ mother’s mother”, so that wo have one 
uterine brother and two uterino sisters. Ne\t ns there is a consanguine 
sister, substitute “consanguine brother ” for “father’s father ” and 
“consanguine Bister” for “father’s mother.” Tho uterine brother and 
the two uterine sisters take collectively 1/3 as sharers. The residue 2/3 is 
to be divided between one eonsangine brother anil two consanguine 
sisters us residuaries accoiding to the xulo of the double shuro to the 
male. The brother therefoie takes 2/1 X 2/3^1 /3, and each sister takes 
1/4 X 2/3—I/O. 
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Ss. (6) Their descendants h. 1. s., the nearer in degree 

89,90 excluding the more remote . 

(7) Remoter uncles and aunts and their descendants 
in like order. 

(2) Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

W fa fiaa —If the only claimants be the son of a full 
paternal uncle and a consanguine paternal uncle, the former, 
though he belongs to group (2), excludes the latter who is 
nearer and belongs to group (1). 

Baillie, Part II, 285-286, 329-332. 

Exception to sub-sec. (2).—The Shiahs are the followers of Ali. Ali was a cousin of 
the Prophet. He was also the son-in-law of the Prophet, having been married to his 
favourite daughter Fatima. The Shiahs maintain that on the death of tho Prophet tho 
Caliphate (sueeessorship to the Prophet) ought to have gone first to Ali, on the ground 
that ho was tho nearest wale heir of the Prophet. But the Prophet had also left a consan¬ 
guine paternal uncle (named Abbas), and Ah was but a cousin of the Prophet, being the 
son of a full paternal uncle (Abu Taleb) of the Prophet. All therefore could not be tho 
ne irest male heir, unless the son of a full paternal undo was entitled to succeed in 
preference to a consanguine uncle. To uphold, however, tho claim of Ah and that of the 
lineal descendants of the Prophet thiough Falnna, the Shiahs had to hold that tho son 
of a full paternal unde was entitled to succeed in preference to a consanguine patornal 
uncle, and this accounts foi tho exception to sub-sec. (2) above. 

No sharers in the third class of heirs. —The heirs of the third class are all residuaries.\/ 
There is no sliater among them as will be seen on refeinng to tho Table of Sharers given 
above. 

90. Uncles and aunts.—To distribute the estate among 
uncles and aunts proceed as follows :— 

(1) First, assign § of the estate to the paternal side, 

that is, to paternal uncles and aunts, even if 
there be only one such, and £ to the maternal 
side, that is, to maternal uncles and aunts, even 
if there be only one such. 

(2) Next, divide the portion assigned to the paternal 

side (that is § of the estate) among the paternal 
uncles and aunts exactly as if they were 
brothers and sisters of the deceased, that is to 
say:— 

(i) assign to uterine paternal uncles and aunts— 

(a) if there be two or more of them, £ to be equally 

divided among them; 

(b) if there be only one of them, £; 
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(ii) divide the remainder among full paternal uncles S. 90 
and aunts according to the rule of the double 
share to the male, and, failing them , among 
consanguine paternal uncles and aunts 
according to the same rule. 


(3) Lastly, divide the portion assigned to the maternal 
side, among the maternal uncles and aunts as 
follows:— 


(i) assign to uterine maternal uncles and aunts— 

(a) if there he two or more of them, J to be 

equally divided among them ; 

(b) if there be only one of them, \ ; 

-(ii) divide the remainder eauaUa among full maternal 
uncles and aunts, and, failing them,, among 
consanguine maternal uncles and aunts. 


(4) If there be no uncle or aunt on the maternal side, 
the paternal side takes the whole. Similarly, 
if there be no uncle or aunt on the paternal 
side, the maternal side takes the whole. 

Baillie, Part II, 285, 286, 329. 

Xote.- Tn working out examples, proceed in tlie older given in this section. 


(a) T Full pal. uncle 

2/3< Cone. pat. uncle 
[_ Ut. juit. uncle 

C Full mat. uncle 
1/3 J Cons. mat. uncle 
Vt. mat. uncle 


5/6 x 2/3--5/9 

• 0 (excluded by full pat. mule) 
l ; Gx2/3=l/9 


5/6x1/3=5/18 

-- 0 (excluded by full mat. uncle) 
1/6x1/3=1/18 


(b) „ t Full pat. aunt 

' \ Cons. par. uncle 
1/3 Ut. mat. aunt 


2/3 

0 (excluded by full pat. aunt) 
1/3 


(c) 


Full pot. uncle .. 2/3 (takes a double share, being a male) 

Full pat. aunt .. 1/3 


<<!) 


Full mat. uncle .. 5/6 

Ut. mat. uncle .. 1/6 (being only one) 


(e) n|. j Cons. pat. uncle 

' J ( Ut. pat. uncle ' 
1/3 Ut. mat. aunt 


5/6x2/3=5/9 
l/6x2/3=l/9 
.. =1/3 


(0 


'Fullpat. uncle .. 1 2/ o* 2 /3-4/9 1 2 / 3x 4/9=8/27 

Full pat. aunt .. ■■ " ) 1/3X 4/9=4/27 

IKSrSr ^'11/3x2/3=2/9 (each taking.. 1/6X2/9=1/27)J 
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Ss. 

90,91 


l/2x 1/3—1/6 
1/2 X 1/3—1/6 


1 | 1 1//. ml. aunt 

8/27+4/27+2/9+1/6+1/6— 

(g) FmM wiol. uncle .. 1/2 

Full mat. aunt .. 1/2 

.Vote. — Maternal uncles and aunts take equally without distinction of sex. 

(h) Ul. mat. uncle. 


Ut. mat. aunt 
Full mat. uncle 
Full mat. aunt 


j 1 /3, each taking 1/6 
| 2/3, each taking 1/3 


Note .—Tho above result is in accordance with rule (3) above, namely, that full 
maternal uncles and aunts take equally without distinction of sex. This proposition, 
lion ever, is not free from doubt. There is another possible view, namely, that full 
maternal uncles and aunts take equally only if there are no uterine maternal uncles 
and aunts [as in ill. (g)|, and that if there bo any such uncles or aunts (as in the abo\e 
llliistiation), they take according to the rule of the double shaic to the male. Ac¬ 
cording to this view, the full maternal uncle in the above illustration is entitled to 
2/3 X 2/3 4/9, and tho full maternal aunt to 1/3 X 2/3—2/9. Tho same retnaiks apply 
to consanguine maternal uncles and aunts. See Baillie, Part II, pp. 285-286, and Querry’s 
Translation of the Sliar>a-ul-Islam, ss 211-219 ; Amcor Ah, Vol. TF, pp. 144-145. 


91. Descendants of uncles and aunts--If there are no 
uncles or aunts of any kind, children of deceased uncles and 
aunts take the portion of their respective parents according 
to the principle of representation described in ss. 80, 81 and 82, 
the children of each full or consanguine paternal uncle or aunt 
dividing their parent’s share among them according to the 
rule of the double share to the male, and the children of each 
of the remaining uncles and aunts, that is, of uterine paternal 
uncles and aunts, and of maternal uncles and aunts, whether 
full consanguine, or uterine, dividing their parent’s share 
equally among them. 

If there arc no children of uncles and aunts, the grand¬ 
children of uncles and aunts take the portion of their respective 
parents according to the same principle. 

Baillie, Part II, 287. 

Note. —In working out example's, first ascertain the hypothetical shares of uncles 
and aunts. 


(a) The surviving relations arc— 

a son and a daughter of a uterine paternal uncle, and 
a daughter of a full paternal aunt, as shown in the following diagram :— 


Ut. pat. uncle (1/6) 


Full pat. aunt (5/6) 

daugliter (5/6) 
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The uterine uncle takes 1/6. The aunt of the full Mood takes the residue 5/0. The 
uterine uncle’s share 1/6 is to be divided equally between his son and daughter. 
The aunt’s share 6/6 goes to her daughter. 

(b) Paternal uncle's son .. .. 2/3 (the portion of the paternal side) 

Maternal aunt'8 son .. .. 1/3 (the poition of the maternal side) 

(c) The surviving relations are (it)— 

a great-granddaughter of a full paternal unele, D\, 

a great-grandson and a great-granddaughter of another such uncle, /SI and 
1 ) 2 ; 

a great-granddaughter of a full palernal aunt, 113 


Full pat. unele (2/6) Full pat. unde (2/6) Full pat. aunt (1/6) 

J i J, 

J J> J 

i _i i 

1)\ (2/5) SI (4/15) 1)2 (2/15) fit! 

The two uncles take each twice as much as the aunt, so that each unele takes 2/5 
and the aunt takes 1/6. The fiist uncle's share 2/5 goes to his descendant 1)1. 

The second uncle’s share 2/5 is to be divided between Jus two descendants SI and 
D2 according to the rule of the double share to the male, so that SI takes 2/3 x 2/5-* 
4/15, and 1)2 takes 1/3 X 2/5 - 2/15. 

The aunt's share 1/5 passes to her descendant 1>'A. 

According to Harittfi law, the shares will be stated in ill. (h) to s. 65 above. 

92. Other heirs of the third class.—If there are no des¬ 
cendants of uncles or aunts, the estate will devolve upon 
the other heirs of the third class in the order of succession 
given in sec. 89, the distribution among higher uncles and 
aunts being governed by the principles stated in sec. 90, and 
that among their descendants being governed by the principles 
stated in sec. 91. 

Baillie, Part II, 2S7, .‘ft I, 332. 

The “ Return ” and the “ Increase” 

93. Doctrine of “ Return.”- -If there is a residue left after 
/satisfying the claims of Sharers,' but there are no Residuaries 
r in the class to which the Sharers hdQiig*- the residue reverts, 

subject to three exceptions noted in ss. 94, 95 and 96, to the 
Sharers in the proportion of their respective shares. 

Badlie, Part II, 262. 

Note. —In working out examples, follow the rules given in tho notes appended to ill. 
(f) and ill. (1) to sec. 53. 


Ss. 

91-93 


(u) Aga Sheralh v. Hat Kulsum (1008) 32 Bom. 540. 



06 


MAHOMEDAN LAW. 


(a) Mother .1/6 increased to 1/4 l 

Daughter .. .. l/2=3/8 „ 3/4 

Brother .0 (excluded, as being an heir of the'second 

class). 

Note. —By Hanafi law, the brother would have takon the residue 1/3. 

(b) Mother .1/6 increased to 1/5 

Father .1/6 „ 1/5 

Daughter .. I/2=3/q „ 3/5 

Note .—By Hanafi law, the father would have taken the residue 1/6 as a residuary. 

(c) Ut. sister .1 /6 increased to 1/4 

Con. sister .. .. l/2=3/6 „ 3/4 

Note. —Baillic, Part II, 335-336. If thcro was a full sister instead of a consanguine 
sister, the uterine sister would have been excluded from participating in tho Return. 
See s. 06 below. 

94. Husband and wife and “ Return Neither the hus¬ 
band nor wife is entitled to the Return if there is any other ; 
heir. If the deceased left a husband, but no other heir, the 
v ^-surplus will pass to the husband by Return K* If the deceased 
left a wife, but no other heir, the wife will take her share 1/4, 
and the surplus will escheat to the Crown ; in other words, 
the surplus never reverts to a wife. 

Bailiic, Part II, p. 262. See s. 79 and the notes thereto. 

(a) Wtfe .1/8 ' _ =5/40 

Father .1/6 increased to l/5x{7/8) =7/40 

Mother .1/6 =7/40 

Daughter .. .. l/2=3/6 „ 3/5 X (7/8) =-21/40 

Note. —By Hanafi law, the residue 1/24 would go to the father as a residuary. 

(b) Husband i .. .. .. 1/4 V =4/16 , 

Father .1/6 increased to 1/4 X (3/4) =3/16 

Daughter .. .. l/2--(3/6) „ 3/4x(3/4; =9/16 

Note. —By Hanafi law, the residue 1/12 would go to tho father as a residuary. 

v-*" 95. Mother when excluded from “ Return ”y—If the 
deceased left a mother, a father, and one daughter, and also— 

(a) two or more full or consanguine brothers, or l 

(b) :pne such brother and two such sisters, or 

(c) fpur such sisters, 

the brothers and sisters, though themselves excluded from l 
inheritance as being heirs of the second class, prevent the * 

• mother from participating in the / Return and the surplus I 
reverts to the father and the daughtgf, in the proposition of 
l their respective shares. . This is the only case in which the 
mother is excluded from the Return. 


Ss. 

93-95 
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Baillie, Part II, 272, 317-318, 365, 386. Ss. 

Mother . 1/6 =4/24 95*97 

. Father .. .. .. ..1/6 increased to l/4x(5/6)=5/24 

\ Daughter .l/2=3/6 „ 3/4 X (5/6)=15/24 

2 full brothers .. .. .. 0 (excluded). 


96- Uterine brothers and sisters when excluded from 
“Return”.- If there are uterine brothers or sisters, and also , 
'■Jull sisters, the uterine brothers and sisters are not entitled 
'to participate in the Return , and the residue goes entirely 
4 to the full sisters.-- This rule does not apply to consanguine } ■ 
sisters. Consanguine sisters and uterine brothers and sisters 
divide the Return in proportion to their shares. ; 


Baillie, Part II, 335-336. 

(a) Uterine brother . 
Full sister 

(b) Uterine brother .. 
Uterine sister 
Full sister 

(c) Wife .. .. 

Uterine sister 
Full sister 


=1/6 

1/2 (as sharer)-)-1/3 (by Return) =6/6 
| 1/3, each taking 1/6 
1/2 (as sharer)+1/6 (by Return)--2/3 
1/4=3/12 
1/6=2/12 

1/2 (as sharer)-)-1/12 (by Rcturn)=7/12 


Note,- The wife is not entitled to the “ Return ” (s. SM). The uterine sister is 
excluded from the “ Return ” by the full sister, and the latter takes tho whole “ Return.’’ 

Consanguine sister .—There is a conflict of opinion whether a consanguine 
sister is entitled to tho whole “ Return ” in the absence of a full sister. Tho author of 
tho Sharaya-ul-Islam is of opinion that she is not. The author of the Kali is of opinion 
that she is. See s. 93, ilL (c). 


97- Doctrine of Increase - The Sunni doctrine of \/" 
“ Increase ” is not recognised in the Shiah law. According 
to the Shiah law, if the sum total of the shares exceeds unity, 
the fraction in excess of the unity is deducted invariably from 
the share of— 

(a) the daughter or daughters ; or 

(b) full or consanguine sister or sisters.' 

Baillie, Part II, 263, 396. 


(a) Husband 1/4-3/12 =3/121 

Daughter 1/2=6/12 reduced to (6/12—1/12)=5/12 

Father .1,6-2/12 =2/12 

Mother .1/6=2/12 =2/12 


13/12 1 

Note .—Here the excess over unity is 1/12, and this is to be deducted from the 
daughter’s share. 

4 
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t 


(b) Husband 
2 daughters 
Father 
Mother 


1/4=3/12 

2/3=8/12 reduced to (8/12—3/12) 
1/6—2/12 
1/6=2/12 


=3/12 

=6/12 (each 6/24) 



(c) 


Husband 
2 full (or cons.) 


16/12 
1/2=3/0 

2/3=4/6 reduced to (4/6—1 /6) 


=3/6=1/2 
=3/6= 1/2 (each 1/4) 


7/6 

(d) Husband .. ..1/2 

Uterine sister or brother 1/6 

Full (or cons.) sister .. 1/2 reduced to (1/2—l/6)=l/3 


7/6 

Reason of the rule .—The reason of the rule laid down in this section is stated to be 
that since a full sister, when co-oxisting with utonnes, gets the full benefit of the “Return” 
(s. 93), it is but fair that when the sum total of the shares exceeds unity, she should bear 
the deficit. But what then of the consanguine sister J According to the Sharaya-ul 
Islam, a consanguine sister is not entitled to the whole “ Return ” when she co-oxists 
with uterines. Why then should she bear the deficit f 

97A# Escheat. On failure of all natural heirs, the estate 
of a deceased Shiah Mahomedan escheats to the Crown (u). 

Baillie, Part 11, 301, 362-363. See s. 79. 

Miscellaneous. 

98. Eldest son. The eldest son, if of sound mind, is 
exclusively entitled to the wearing apparel of the father, 
and to his Koran, sword and ring, provided the deceased has 
left property besides those articles. 

Baillie, Part II, 279. 


99i Childless widow - A childless widow takes no share 
in her husband’s lands, but she is entitled to her one-fourth 
share in the value of trees and buildings standing thereon, 
as well as in his movable property including debts due to him 
though they may be secured by a usufructuary mortgage or 
otherwise. 


Baillie, Part II, 296; Mir Ali v. Sajvda Regain (w); Utnardaraz Ali Khan v. W Hay at 
AH Khan (r) ; Muzaffar Ali v. Parbati (a) ; Aga Mahomed Jaffer v. Koolsom Beebee (z) ; 
Durga Das v. Nawab Ali Khan (a ); Syed Ali v. Syed Muhammad ( b). 

The expression “ lands ” in this section is not confined to agricultural land only } 
it inoludoa lands forming the site of buildings (c), 


100. Illegitimate child-—An. illegitimate child does not 
inherit at all, not even from his mother or her relations nor do 
they inherit from him. 

Baillie, Part II, 305; Sahebzadee Begam v. Himmut Bahadoor (d). 


(«) Musnammat Khunaidi (1020) 6 Pat. 539, 
94 I C. 433, (’20) A. 1*. 321. 

(IT) (1897) 21 Mud. 27. 

(z) (1890) 19 All. 109. 

(y) (1908) 20 All. 640. 

(z) (1897) 25 Pal 9. 


(a) (1920) 48 All. 557, 95 l. C. 19, (’20) A. A. 

522. 

(5) (1928) 7 Pat. 420. (’28) A. P. 441. 

(e) (1897) 25 Cal. 0. 

(d) (I860) 12 W. R. 612, s.c. on review (1870) 
14 W. R. 125. 
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CHAPTER IX. 

Wills. 

[The leading authority on the subject of wills is the Hedaya (Guide), which was 
translated from the original Arabio into Persian by four Moulvees or Mahomedan lawyers, 
and from Persian into English by Charles Hamilton, by order of Warren Hastings, when 
Governor-General of India. The Hedaya was composed by Sheik Burhan-ud-Dcen Ali 
who flourished in the twelfth century. The author of the Hedaya belonged to the Hanafl 
School, and it is the doctrines of that school that ho has principally recorded in that 
work. The Fatawa Alamgiri, another work of gi cat authority, was compiled in the seven¬ 
teenth century by command of the emperor Vurung/.ebo Alumgeor. It is “ a collection of 
the most authoritative fitfwae or expositions of law on all points that had been decided 
up to the time of its preparation.” The law there expounded is again the law of the 
Hanafi sect, as the Mahomedan sovereigns of India all belonged to that sect. The first 
part of Baillie’s Digest of Mahominedan Law is founded chiefly on that work. Both the 
Hedaya and Fatawa Alamgiri deal with almost all topics of Mahomedan law, except that 
the Law of Inheritance is not dealt with in the Hedaya. The Hedaya is referred to in 
this and subsequent chapters by tho abbreviation Hed., and the references aro given to 
the pages of Mr. Grady’s Edition of “ Hamilton’s Hedaya.” The leading work on Shiah 
law is Sharaya-ul-Islam, for which see the preliminary note to s. 74 above.] 

101- Persons capable of making wills.—Subject to the limi¬ 
tations hereinafter set forth., every Mahomedan of sound mind 
and not a minor may dispose of his property by will. 

Hed., 673; Baillie, 627. Tho age of majority as regards matters other than marriage, 
dower, divorce and adoption, is now regulated by tlie Indian Majority Act IX of 1875. 
Seo. 3 of the Act declares that a person shall be deemed to have attained majority when 
he shall have completed the age of eighteen years. In the case, however, of a minor 
of whose person or property a guardian has been appointed, or of whose property the 
superintendence has been assumed by a Court of Wards, tho Act provides that the age 
of majority shall be deemed to have been attained on the minor completing the age of 
twenty-one years. 

Minority under the Mahomedan law terminates on completion o the fifteenth year; 
therefore, before the passing of Act IX of 1875, a Mahomedan who had attained the age 
of fifteen years was competent to make a valid disposition of his property (Ameer Ali, 
Vol. I, 10). But this rule of Mahomedan law, so far as regards matters other than mar¬ 
riage, dower and divorce (adoption not being recognised by that law), must be taken 
to be superseded by the provisions of the Majority Act, for the Act extends to the whole of 
British India (s. 1), and applies to every person domiciled in British India (s. 3). Hence 
minority in the case of Mahomcdans, for purposes of wills, gifts, wakfs, eto., terminates 
not on the completion of the fiftoenth year, but ou completion of the eighteenth 
year (e). 

l Shiah law: suicide. —A will made by a person after be has taken poison, or done 
| any other act towards the commission of suicide, is not valid under the Shiah law: Baillie, 


S.101 


{•) Compare Bai Oulab v. Thakorelal (1912) 80 Bom. 022,17 I. 0. 80. 
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„ Port II, 232. In Mazhar Uusen v. Bodha Bibi If), the deceased first made his will, and 

lAll'm <Aen took poison, and it was hold that the will was valid, though he had contemplated 

U1 1UO suicide at the time of making the will. 

V 

102 Form of will immaterial—A will ( wasiat ) may be 
made either verbally or in writing. 

“ By the Mahomedan law no writing is required to make a will valid, and no parti¬ 
cular form, oven of verbal declaration, is necessary as long as the intention of the testator 
is sufficiently ascertained” (j). In a recent case before the Privy Council a letter 
written by a testator shortly before his death and containing directions as to the 
disposition of his property, was hold to constitute a valid will (h). The mere fact that a 
document is called tamlik-nama (assignment) will not prevent it from operating as a will, 
if it possesses the substantial characteristics of a will (i). But whore a Mahomedan 
executed a document which stated inter alia “ I have no son, and I have adopted my 
nephew to succeed to my property and title,” it was held by the Privy Council that the 
document did not operate as a will, as there was a complete abscnco of intention to give 
in words. Their Lordships said: “ He says he has no son, and he adopts somebody 
who may succeed, llis son may sueceed, any other person may succeed, if it is in the 
nature of a testamentary gift.” The document, it was held, was not in the nature of a 
testamentary gift; nor did it operate as a gift inter vivos, for there was no delivery of 
possession to the nephew in the lifetime of the deceased. The effect of the docu- 
ment was merely to declare the nephow in general terms to have tho right to the entire 
property belonging to the deceased after lus death, and such a declaration has no effect 
in Mahomedan law (j). Tho mere fact that the donor reserves the usufruct for himself 
does not render tho transaction a will (l ). 

A Mahomedan will, though in writing, doos not roquiro to bo siguod (i); nor, oven 
if signed, does it require attestation ( in). The reason is that a Mahomodan will does 
not require to bo in writing at all. 

. 103. Bequests to heirs—A bequest to an heir is not valid 

| unless the other heirs consent to the bequest after the death > 
} of the testator (n). Any single heir may consent so as to 
bind his own share (o). 

Explanation. —In determining whether a person is or is 
not an heir regard is to be had, not to the time of the execution 
of the will, but to the time of the testator’s death. 

Illustrations. 

[(a) A Mahomodan dies leaving him surviving a son, a father, and a paternal 
grandfather. Hero the grandfather is not an “ heir,” and a bequest to him will be 
valid without the assent of tho son and tho father. 

281 . 

(l) Aulla Bibi v. Alauddm (1906) 28 AU. 715. 

(m) In re Aba Satar (1905) 7 Bom. L.R. 568 
[Cutchl Memon will]; Sarabai ▼. Mahomed 
(1919) 43 Bom. 641, 49 I. G. 637 [Cutchl 
Memon will], 

(») 

41 Bom. 377, 39 I. C. 83, [Bhagdari pio- 

(o) StKay]ee\. Fatima (1928) 1 Rang. 60, 63, 

71 I. 0. 753, (’22) A.P. C. 391 [P. C.] 


Shtk Muhammad v. Stick Imamudm (1866) 
2 B. H. C. 60; Ahmad v. Bai Bibi (1916) 


(/) (1898) 21 AU. 91. 

(y) Mahomed Altai \. Ahmed Bakeh (1876) 25 
W. R. 121. 

(A) Mazhar Uusen v. Bodha Bibi (1898) 21 AU. 
91. 

(0 Satad Kasim v. Shaista Bibi (1875) 7 N. 
W. P 313 ; Ishn Singh v. Baldeo (1886) 
11 I.A. 185, 141-143, 10 Cal. 792, 800-802. 
0) Jestoant Singjee v. Jett Singjee (1844) 3 M. I. 

A. 245, 258 ; Macnaglitcn, p. 124, case 54. 
(*) Mahomed v. Fakhr Johan (1922) 49 I. A. 
195, 44 AU. 301, 68 I. C. 254, (’22) A. P.C. 
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(b) A, by his will, bequeaths certain property to his father’s father. Besides the 
father’s father, the testator has a son and a father living at the time of the will. The 
father dies in the lifetime of A. The bequest to the grandfather cannot take effect, un¬ 
less the son assents to it, for tho father being dead, the grandfather is an “ heir” at the 
time of A'a death. 

(o) A, by his will, bequeaths certain property to his brother. The only relatives 
of the testator living at the time of tho will are a daughter and the brother. After the 
■date of the will, a son is born to A, The son, tho daughter and tho brother all survive 
the testator. The bequest to the brother is valid, for though the brother was an expect¬ 
ant heir at the date of the unit, he is not an “ heir” at the death of the testator, for he is 
excluded from inheritance by the son. If the daughtei and tho brother had boon the 
sole surviving relatives, tho brother would hnvo been entitled to sue.ceod as a “ residu¬ 
ary” and the bequest to him could n->i then have taken ellect, unless the daughter 
assented to it: BailUe, 625 ; lied., 672. 

(d) A bequeaths certain property to one of Ins sons as Ins executor upon trust to 
expend such portion thereof as ho may think proper “ for the testator’s welfare hereafter 
by charity and pilgrimage,” and to retain tho surplus for lus sole and absolute use. The 
other sons do not consent to the legacy. The bequest is void, for it is “ in reality an 
attempt to give, under colour of a religious bequest,” a legacy to ono of tho heirs ; Khajoo- 
roonissa v. Rowshan Jehan (1876) 2 Cal. 184, 3 I. A. 291. If tho boquest had been ex¬ 
clusively for religious purposes, and if those purposes had been sufficiently defined, it 
would have been valid to the extent of the boqueathable third. 

(e) A Mahomedan leaves him surviving a son and a daughter. To tho son ho 
bequeaths three-fourths of his property, and to the daughter one-fourth. Tho daughter 
may not consent to the disposition and she is entitled to claim a third of the property as 
her share of the inheritance ; [soo Fatima Bibee v. Artff Ismailjee (1881) 0 0. L. It. 66.] 

Hed., 621; Baillic, 625, as to Explanation. Under tho Mahomedan law a bequest 
to an hoir is not valid without the consent of tho other heirs (p). Tho policy of that law 
is to prevent a testator from interfering by will with the course of devolution of property 
according to law among lus heirs, although he may give a specified portion, as much 
as a third, to a stranger (q). Tho reason is that a bequest in favour of an heir would 
be an injury to other heirs inasmuch as it would reduce their legitimate share, and “ would 
consequently induce a breach of tho ties of kindred” (lied., 671). But this cannot 
happen if the other heirs, “ having arrived at the age of majority,” consent to the bequest. 
Tho consent necessary to give effect to the boquest must bo given after the death of the 
testator, for no heir is entitled to any interest in the property of the deceased in his life- 
lime. It does not matter that the hoir consenting to a bequest to a co-heir is an insolvent 
at the time when the consent is given (r). 

Where a bequest is made to an heir subjeet to a condition which is void as being re¬ 
pugnant to the Mahomedan law, e.g., that the legatee shall not alienate the property 
bequeathed, and the other heirs consent to the bequest, tho legatee will take tho property 
absolutely as he would have done if he were a stranger («). Similarly where a bequest 
is made to an hoir subject to the condition that in tho event of his death the property shall 
go to X, and the other hoirs assent to the legacy, the condition attached to the legacy 
being void, he will tako the property absolutely (l). See s. 138 below. 

(p) ^aMun~v7~BUa^rKhamm~i\9^i~M~^d. 501. C. 296. ~ ~~ 

<J) Khafooroonitsa v. Romhan Jehan (1870) 2 W Abdul Karim v. Abdul Qagum (1906) 28 AU. 

Cal. 184. 196, 3 I. A. 291, 307. “”*■ 

<r) Aziz-un-Nhsa v. Chins (1920) 42 AIL S93, 


S. 103 


(0 Nasir AH v. Sughra Bibi (1920) 1 Lah. 302. 
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Ss. Bequests to heirs and strangers .—See notes to s. 104 under the same head. 

103,104 

Bequest of remainder.—A bequeaths the rents of a house to one of his sons for life, 
and after his death to a charitable society for the benefit of the poor. The other sonB 
do not consent to the legaoy. The bequest to the son being void for want of assent of 
the other sons, the subsequent bequest also does not take effect (u). 


Shiah law .—According to the Shiah law, a testator may leave a legaoy to an heir 80 - 
long as it does not exceed one-third of his estate. Suoh a legaoy is valid without the 
consent of the other heirs. But if the legacy exceeds one-third, it is not valid unless the 
other heirs consent thereto; such consent may be given either before or after the death 
of the testator (v): [Baillie, Part IT, 244], In Fahmida v. Jafri (to), the High Court of 
Allahabad laid it down as a broad proposition of law that where a bequest to an heir 
exoeods one-third and the other heirs do not consent to the bequest, the bequest is 
void in its entirety. Fahmida's case was followed by the same High Court in 
Amrit Bibi v. Mustafa (w2) But in tho first case the bequest was of the entire pro¬ 
perty to one heir (daughter) to the exclusion of tho other heir (another daughter). 
In the second case also tho bequest was substantially of tho whole of the testator’s pro¬ 
perty to one heir (testator’s widow) to tho exclusion of the other heir (daughter’s 
daughter), and the Court treated it as a case of entire exclusion of the daughter’s daughter. 
In tho latest Allahabad case on the subject (x), the testatrix had two daughters, and it 
was not clear whether the bequest to one of them excooded one-third. In any event the 
finding of the Court was that each of tho two daughters had a portion of theestate bequeath¬ 
ed to her. On those facts the Court refused to apply the rulings in the two earlier oases, 
and upheld tho bequest. As to tho decision in the earlier cases it was said that it should 
be confined to oases where the whole estate was bequeathed to one heir and tho other 
heirs were excluded entirely from inheritance. This, it is submitted, iB the correct view. 
The only authoritative text on tho subject is that in Sharaya-ul-Islam, where it is said : 
“If a person should make a will excluding some of his children from their shares in his 
succession, the exclusion is not valid.” The text further goes on to say that the better 
view is that the words of exclusion'." are quite futile and of no efficacy whatever”: 
[Baillie, Part IT, 238]. The meaning of this text is that a bequest of the entire property 
to one heir to tho exclusion of other heirs is void in its entirety, not that every bequest 
exceeding one-third to an heir to which the other heirs do not consent is void in its 
entirety. 


104. Limit of testamentary power —A Mahomedan can-*' 
not by will dispose of more than a third of the surplus of - 
his estate after payment of funeral expenses and debts. 
Bequests in excess of the legal third cannot take effect, 
unless the heirs consent thereto after the death of the 
testator (y). 


(tt) Fatima Bibee ▼. Arif! Iimailjee (1881) 9 
C. L. ft. 68. with facts slightly altered. 
(*) Eueaini Began v Muhammad Mehdi (1927) 
49 All. 647.100 I. C. 673. (*27) A.A., 340, 
dlsnentlng from Fahmida v. Jafri 
(1909) 80 AIL 153 where It was held 
that the consent must be given after 


the deach of the testator. 

(u>) (1909) 30 All. 163. 

(«2) (1924) 46 AU. 28, 77 I. 0. 66, (’24) 

tx) Eueaini Begam v. Muhammad Mehdi (1927) 
49 AU. 547,10(11. C. 678, (*27)AA. 840. 
(„) Cheraehom v. Valia (1866) 2 M. H. C. 350. 
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Baillie, 626. “ Wills are declared to bo lawful in the Koran and the traditions; 
and all our doctors, moreover, have concurred in this opinion” (Hed., 671). But the 
limit of one-third is not laid down in the Koran. This limit derives sanction from a 
tradition delivered by Abee Vekass. It is said that the Prophet paid a visit to Abee 
Vekass while the latter was ill and his life wa3 despaired of. Abee Vekass had no heirs 
except a daughter, and he asked the Prophet whether ho could dispose of the whole 
of his property by will to which the Prophet replied saying that ho could not dispose 
of the whole, nor even two-thirds, nor one-half, but only one-third (Hed., 671). But 
though the limit of one-third is not prescribed by the Koran, there are indications in 
the Koran that a Mahomedan may not so dispose of his property by will as to leave 
his heirs destitute. See Sale’s Koran, pp. CO-61, 06-96, and Preliminary Discourse, 
p. 98. 

It will be seen from this ami the preceding section that the powers of a Mahomedan 
to dispose of his property by wdl are limited in two ways, first, as regards the persona 
to whom bequests can be made, and, secondly, as regards the extent to which he can 
bequeath his property. The only case in which testamentary dispositions are binding 
upon the heirs is where the bequest does not exceed tho legal third and it is made to a per¬ 
son who is not an heir. But a bequest in excess of the legal third may bo validated by the 
consent of the heirs ; similarly, a bequest to an heir may be rendered valid by tho consent 
of the other heirs. Tho reason is that the limits of testamentary power exist Bolely for 
the benefit of the heirs, and the heirs may, if they like, forego the benefit by giving their 
consent. For tho same reason, if the testator has no heirs, he may bequeath the whole 
of his property to a stranger (see Baillie, 626). 

As to the consent of heirs to a legacy exceeding tho legal third, it is to be 
remembered that the consent once given cannot bo rescinded (Hod., 671). Tho consent 
need not be express: it may be signified by conduct showing a fixed and unequivocal 
intention. A bequeaths the whole of his property, which consists of three houses, to a 
stranger. The will is attested by his two sons who are his only heirs. After A’s death 
the legatee enters into possession and recovers tho rents with the knowledge of the sons 
and without any objection from them. These facts are sufficient to constitute consent 
on the part of the sons, and tho bequest will take effect as against the sons and persons 
olaiming through them (z). 

\/ Bequests to heirs along with strangers. —If boquests are made to heirs and also to stran¬ 
gers, the bequests to the heirs are invalid unless assented to by the other heirs, but the 
bequests to strangors are valid to the extent of one-third of tho property. A bequeaths 
1/3 of his property to S, a stranger, and 2/3 to H, one of his heirs. The other heirs do not 
assent to the bequest to 11. The result is that S will tako 1/3 under the will, and the 
remaining 2/3 will be divided among all the heirs of A (a). Similarly if A bequeaths 
the whole of his property to his wife and a stranger, and the bequest to the wife is not 
assented to by the other heirs of A, the stranger will take 1/3 under tho will (that being 
the maximum disposable under the will), and the remaining 2/3 will be divided among 
the heirs of A (b). 

Bequests for pious purposes. —Such bequests, like bequests to individuals, can only 
bo made to tho extent of the bequeathable third. 

<i) DauJatram v. Abdul Rayum (1902) 28 Bom. i (a) Muhammad v. Auha Rtbi (1920) 42 All. 497. 

497. See also Sharifa Bibi v. Qulam 61 I. C. 947. 

Mahomed (1892) 16 Mad. 43. | (ft) (1920) 42 All. 497, at p. 502, 61 I. C. 047, 


S. 104 
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Ss. Commission to executor. — A commission to an executor by way of remuneration is 

104-108 “ a gratuitous bequest , and. . . . certainly not in any sense a debt.” It is therefore 

subject to the rules contained in this and the preceding section (c). 

Culchi Memona. —A Cutclu Mcmon may dispose of tbo whole of Ills property by will; 
it is so by custom (d). 

Shiah law. —Under the Shiah law, the consent necessary to validate a bequest 
exceeding the legal third may be given either before or after the death of the testator: j 
Baillie, Part II, 233. 

105 Abatement of legacies —If the bequests exceed the il¬ 
legal third, and the heirs refuse their consent, the bequests 
abate in equal proportions. 

lied., 7(i(i; Baillie, (531.-637. 

Shiah law. —Tho Shiah law does not recognizo the principle of rateable distribution. 
Under that law if a testator bequeaths 1/3 of his estate to A, 1/4 to B, and 1/6 to C, and 
tho heirs refuse to conlirm tho bequests, A, tho legatee first named, takes 1/3, and B 
and C take nothing : Baillie, Part II, 230. But if, instead of 1/3, 1/12 was given to A , 
then A would tako 1/12, and B would take 1/4, but C, who is last in order would not 
be entitled to anything, as 1/12 | 1/4 exhausts the legal third. 

106. Bequest to unborn person—A bequest to a person 
not yet in existence at the testator’s death is void; but a 
bequest may be made to a child in the womb, provided it is 
born within six months from the date of the will. 

Tho legatee, according to Mahomcdan law, must be a person competent to receive 
tho legacy (Baillie, 624); he must therefore be a person in existence at tho death of the 
testator (r). As to bequests to a child in the womb, see Hcd., 674. 

107. Lapse of legacy —If the legatee does not survive the 
testator, the legacy cannot take effect, but it will lapse and 
form part of the estate of the testator. 

Amcor Ali, 3rd od., Vol. I, p. 607. Compare the Indian Succession Act, 1926, s. 106, 
which, however, docs not apply to Mahomedans. 

Shiah law. —Under tho Shiah law, the legacy would, in such a case, pass to tho heirs 
of tho legatee, unless it is revoked by tho testator ; but if the legatee should die without 
leaving any hoir, tho legacy would pass to the heirs of tho tostator (/). Baillio, Part IT, 
247. 

108. Subject of legacy.—It is not necessary for the 
validity of a bequest that the thing bequeathed should be in 
existence at the time of making the will ; it is sufficient if it 
exists at the time of the testator’s death. v , 

(<o 


iga Mahomed Jaffer v. Kooltam Beebee 
(1807) 25 Cal. 0, 18; Salaio't v. Fatima 
(1923) 1 Rang. 60. 711.C. 753, (’22) A.PC. 
381 [P.C.] 

Advocate-General v. Jimbabai (1917) 41 


Bom. 181, 311. C. 106. 

(«) Abdul Cadar v. Turner (1894) 9 Bom. 168. 
if) Uusaxni Begam v. Muhammad Mehdi (1927) 
49 All. 647,1001. C. 878, (’27) A. A. 840. 
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Baillie, 624. Tho reason is that a will takos effect from tho moment of the tostator’s gj, 
death, and not earlier. Tho subjoct of a gift, however, must be in existence at the time 108*111 
of the gift : see s. 130. 

108A- Alternative bequest.— A bequest in futuro or a con¬ 
tingent bequest is void (ss. 136-137), but not an alternative 1 
bequest. 

A Cutchi Mcnion, who has no son at the date of his will, bequeaths tho residue of his 
property in effect as follows : “ Should I have a son. and if such son bo alive at my death, 
my executors shall hand over the residue of mv proporty to him ; blit if such son dies in 
my lifetime loaving a son, and tho latter is 'dive at, my death, then my oxeeutors shall 
hand ovoi the residue to him. But if the re be no son or grandson alive at my death my 
executor shall apply tho residue to chanty.’’ The testator dies without having ever had 
a son. The residue will go to charity as directed by the will. Tho gift is not conditioned 
in futuro, but it is an absolute >,ift in tho alternative: Advocate-General v. Jimbahai 
<1917)41 Born. 181, 284-286. 

109. Revocation of bequest^ —A bequest may be revoked 1 
either expressly or by implication. 

Hed., 674; Baillie, 628. Revocation is express, when tho testator revokes the 
bequest in express terms, either oral or written. It is implied, when bo does an act from 
which revocation may be inferred. 

It is doubtful whether, if a testator deny that ho ever mado a boquost, the denial 
operates as a revocation; but tho better opinion seems to be that it does not : lied., 

676 ; Baillie, 630. 

110. Implied revocation.—A bequest may be revoked by an 
act which occasions an addition to the subject of the bequest, 
or an extinction of the proprietary right of the testator.. 

[(a) A boquest of a pioco of land is revoked, if tho testator subsequently builds a 
house upon it. 

(b) A bequest of a piece of copper is rovokod, if tho testator subsequently converts 
it into a vessel. 

(c) A bequest of a house is rovokod, if tho testator sells it, or makes a gift of it to 
another.] 

Hed., 674, 676 ; Baillio, 628-629. The illustrations are taken from the Hedaya. 

111. Revocation by subsequent wil^^-A bequest to a 
person is revoked by a bequest in a subsequent vrill of the same 
property to another. * But a subsequent bequest, ithough it!, 
be of the same property, to another person in the same will, ^ ' 
does not operate as a revocation of the prior bequest^ and 
the property will be divided between the two legatees in equal 
shares. 

Hed., 676; Baillie, 630. 
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Ss. 111A.' Probate of Mahomedan will.— (1) A Mahomedan will 

1UA-U3 may, after due proof, be admitted in evidence, though no¬ 
probate has been obtained ( g ). 

(2) Except as regards debts due to the estate [s. 38], 
the executor of a Mahomedan will may establish his right 
to any part of the estate of the testator without taking 
out probate of the will (h). [Indian Succession Act, 1925, 
s. 213 (2)]. 

The same rule applies to wills of Cutchi Mem on s (»‘) anil Khojas (j). 

As to vesting of ostato in an executor, see s. 30 and notes thereto. 

111B. Letters of administration.—Except as regards 
debts due to the estate of the deceased [s. 38], no letters of 
administration are necessary to establish any right to tho 
property of a Mahomedan who has died intestate [Indian 
Succession Act, 1925, s. 212 (2)]. 

112. Executor need not be a Moslem —It is not necessary 
that the executor of the will of a Mahomedan should bo 
a Mahomedan. 

A Mahomedan may appoint a Christian, a Hindu, or any non-Moslem to bo his 
executor : Moohwmmvd Ameetioodm v Moohvwtnvd Kvbeerooden (A-); Henry Jmtach v. 
Zuhooroonnisa (l). 

113- Powers of executors—The powers and duties of 
executors of a Mahomedan will are determined by the pro¬ 
visions of the Indian Succession Act, 1925, in so far as they are 
applicable to Makomedans. See sec. 30‘ and notes thereto. 

Per Sargent, C. J., in Shaik Moom v. Shnik Essa (m). The Probate and Administra¬ 
tion Act, 1881, applied amongst others to Mahomedans. Before the passing of that Act 
the powers and duties of Mahomedan executors were determined by the Mahomedan 
law; aftor the passing of that Act, they were determined by tho provisions of that Act. 
Tho Prohnto and Administration Act has been repealed and re-enacted by the Indian 
Succession Act, 1825. 

When there aro several executors, the powers of all may, in the absence of any 
direction to tho contrary in tho will, he exercised by any one of them who has proved the 
will: Indian Succession Act, 1825, s. 311. But if no probate has boen obtained 
they must all act jointly; none of them is entitled to represent tho estate alone or to 
exercise any of the powers of an executor alone (n). 


(9) 


<M 


Shaik Moosa v. Shaikh Etta (1864) 8 Worn. . 
241 255 : Satina liibre v. Mahomed Ithak 
(1610) 37 Cnl. 839, 8 1. 0. 655; Abdul 
Karim v. Karmad (1920) 22 Horn. J..B. 
708 68 I. C. 270; Mahomed Yusuf v. I 
Hargorandas (1923) 47 Bom. 231, 70 l.C. I 

8 Bom 255.' wpra; 47 Bom. 231 70 l.C. j 
208, (’22) A. B. 302, supra. But see 37 


(*) 

<i) 


On) 


(») 


Cal. 830, 844, 8 l.C. 655, supra. 

Eaji Ismail, in the matter ot the will of 
(i860) a Bom. 452. 

(1020) 22 Bom. L.B. 708, 58 l.C. 270, supra. 
(1845) 4 S.D.A. [Beng.1 55. 

(1828) 4 S.D.A. IBeng.] 303. 

(1884) 8 Bom. 241, 256. 

(1884) 8 Bom. 241 255-256, supra. 
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CHAPTER X. 

Death-bed Gifts and Acknowledgments. 


114. Gift made during death-illness.—Gifts v made by a S. 114 
Mahomedan during marz-ul-maut or death-illness cannot take 
effect beyond a third of his estate after payment of funeral 
expenses and debts, unless the heirs give their consent, 
after the death of the donor, to the excess taking effect; 
nor can such gifts take effect if made in favour of an heir,*' 
unless the other heirs consent thereto after the donor’s 
death (o). v 

Explanation. —A marz-ul-maut is a malady which induces 
an apprehension of death in the person suffering from it and 
which eventually results in his death. 

Hed., 684, 685; Baillio, 551-552. 

Marz-ul-maut ( p ).—It is an essential condition of marz-ul-maut, that is, death-illness 
that the person suffering from the mart (malady) must be under an apprehension of maul 
(death). “ The most valid definition of doath-illnoss is that it iB one which it is highly 
probable will issuo fatally ” (Baillie, 652). Whore tlio malady is of long continuance, 
as, for instanco, consumption or albuminuria, and there is no iinmodiato apprehension 
of death, the malady is not marz-ul-maut; but it may become marz-ul-maut if it sub. 
sequently reaches such a stago as to rondor death highly probable, and death does in fact 
ensue ( q ). According to the Hedaya, a malady is said to be of “ long continuance ” 
if it has lasted a year; a disoaso that has lasted for a year doos not constitute 
marz-ul-maut , for “ the patient has become familiarized to his disease, which is not then 
accounted as sickness ” (Hed. 685). But “ this limit of one year does not constitute 
a hard-and-fast rule, and it may moan a period of about one year ** (r). In short, a gift 
must be deemed to be made during marz-ul-maut, if as observed by the Privy Council, 
it was made “ under pressure of the sonso of the imminence of death ” («). 

In Sarabai v. Rabiabai (t), it was laid down that in order to establish marz-ul-maut 
the following conditions must be present:— 

(1) there must be proximate danger of death, so that there is a preponderance 
of apprehension of death ; 
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Ss. 

114-116 


(2) there must ho some degree of subjective apprehension of death in the mind of 

the sick person ; and 

(3) there must he some external indicia, chief among which would be inability to* 

attend to ordinary avocations. 

Shiah Javw. —-The same is the rule of .Shiah law ( u ). 

Sale .—'Tho provisions of this section do not apply to a transfer for consideration, e.q. y 
a sale (t>). A transfer of property made by a husband to his wife in lieu of dow er is in effect 
a sale, though the transaction may be described as a gift (w). On the other hand, a transac¬ 
ton, though in reality a gift, tnay bo described as a sale to evade the provisions of tho law 
relating to mnrz-vl-mavt. Such a transaction will be governed by tho law relating to- 
marz-vl-muut ( x). 

115- Conditions necessary for its validity—A gift made V 
during marz-ul-maut is subject to all the conditions necessary 
for the validity of a gift including delivery of possession by 
the donor to the donee. 

Itaillio, B5I. As to tho conditions necessary for (ho validity of gifts, see tho chapter 
on Gifts Ih Iow. See also the cases cited in the preceding section. A death-bod gift 
is ossontially a gift, though tho limits of the donor’s power to disposo of his property by 
such a gift are the samo as the limits of lus testamentary power. Jt is therefore subject 
to all the conditions of a gift, including delivery of possession by the donor to tho done 
before tho death of tho donor. 

116. Death-bed acknowledgment of debt —An acknowledg¬ 
ment of a debt may be made as well during death-illness as- 
“ in health.” 

When the only 'proof of a debt is an acknowledgment made 
during death-illness, the payment of the debt is to be post¬ 
poned until after the liquidation of debts acknowledged by the 
deceased while he was “ in health ” and debts proved by 
other evidence. But an acknowledgment of a debt made 
during death-illness in favour of an heir does not constitute 
any proof of the debt, and no effect is to be given to it at all. 

lied., 430, 437, 438, CS4, 685; Umllic, 093-694. This section is to bo read with 
that part of sec. 29 which refers to prionty of debts. 

(u) Khurehed v. Faiyat (1U14) 80 All. 289, 287 I. (w) Eeahaq v. Abtdunnessa (1914) 42 Cal. 861. 

C. 253. 28 1. C. 692. 

(») Fatl Ahmad v. Rahim Bibi (1018) 40 All. U) 40 All. 238, 244-245. 51 1. C. 638, tupra. 

238, 244-245, 61 I. C. 638. 



CHAPTER XI. 

Gifts. 


117- Hiba or gift—A hiba or gift is “ a transfer of pro¬ 
perty, made immediately, and without any exchange,” by one 
person to another, and accepted by or on behalf of the latter 

1 today a, 482; Bailhe, 515. See Transfer of Property Act. 1882, s. 122, and also 
s. 129. 


118. Persons capable of making gifts.—Every Mahomedan 
of sound mind and not a minor may dispose of his property 
by gift. 

Ilodaya. p. 524. As to minority, see notes to s. 101. 

119. Gift with intent to defraud creditors. - A gift made with 
intent to defraud the creditors of the donor is voidable at 
the option of the creditors. Hut such intention is not to be 
inferred from the mere fact that the donor owed some debts 
at the time of the gift (y). 

Under the Transfer of Property Act, 1882, see. 53, if the ejfeit ol a gift is to defeat 
creditors,t lie gift may Ini preunneil to have been made with intent to defeat the creditors. 
It is not clear whether such intent may bo presumeil under tho Mahomedan law. Seo. 
53 of tho Transfer of Property Act does not override any rule ot Mahomedan law to tho 
contrary (see s. 2 (d) of that Act]. 

120. Gift to unborn person—A gift to a person not yet in 
existence is void (z). 


s 121. Extent of donor's power —A gift, as distinguished from 
a will, may bo made of the whole of the donor’s property, 
and it may be made even to an heir. 

“ The pulley of tho Mahomedan law appears to be to prevent a testator interfering 
by will with the course of the devolution of property according to law among Ins heirs, 
although he may give a specified portion, as much as a third, to a stranger. But it 
also appears that a holder of property may, to a certain oxtent, defeat tho policy of the 
law by giving in his lifetime the whole or any part of Ins properly to ono of his sons 
providod ho complies with certain forms” (a). 

It ncod hardly bo stated that a Mahomedan may dispose of tho wholo of his pro. 
perty by gift in favour of a stranger, to tho ontiro exclusion of lus heirs. 


(y) Azim-un-nissa v. Vale (1871) 0 Mad. H. C. 
455, 468-460 \AbdoolUyt v. Meet Mahomed 
(1886) 111.A. 10,10 Cal. 616 ; Alacnaghtcn 
p. 217 (case 15), p. 510 (case 44); Ameer 
All, Vol. I., pp. 16-10. 

(s) Abdul Cadur v. Turner (1884) 9 Bom. 158 ; 

- i Shah v. Official Trustee of 


Bengal (1000) 86 Cal. 431, 2 1. C. 291. 

(«) KhajooToonista v. liouthan Jehan (1876) 2 Cal. 
184, 107, 3 1. A. 201, 307; Chaudhn 
Mehdi Hasan v. Muhammad Jlassan (1905) 
28 All. 430, 449, 33 1. A. 68, 76; Sadik 
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Ss. 122. Gift of actionable claims and incorporeal property — 
122 , 123 Actionable claims and incorporeal property may form the 
subject of gift equally with corporeal property ( b )., 

' [A gift may be made of debts, negotiable instruments, or of Government promissory 
notes (c); of malikana (d) or of zemindari (c) rights; also of property lot on lease (/), 
and property under attachment (g). Similarly, a gift may be mado of a right to receive 
a specified share in the offerings that may bo mado by pilgrims at a shrine (h). In short 
a gift may be made of anything which comes within the definition of the word “jrnol ” \ 
that is, property (i).| 

tf “ Iliba in its literal sonso signifies the donation of a thing from which the donee 
j may derive a benefit: ” lied., 482. “ Gift, as it is defined in law, is the conferring of a 
| right of property in something specific, without an exchange.” Baillie, 515. 

The cases cited in para. 1 above would not have arisen at all, had it not boon 
for tho wrong notion which prevailed at one timo that khas or physical possession was 
nocessary in all cases to constitute a valid gift. Conformably to that notion, it was 
contended in those cases that corporeal property alone could form the subject of gifts, 
that being tho only kind of property that is capable of khas or physical possession. 
But that notion has long since been rejected as erroneous, and it haB been held that when 
the subject of gift is not capablo of physical possession as in the case of choses in action 
and incorporeal rights, tho gift may bo completed by any act on tho part of tho donor, 
showing a clear intention to divest himself of the ownership in tho proporty. Note) 
that debts, negotiable instruments and Government promissory notes are all choses inj 
action, or, to use tho language of tho Transfor of Property Act, actionablo claims. Soo* 
a 126 bolow. 

123. Gift of equity of redemption.—(7) A gift may be made 
by a mortgagor of his equity of redemption. 

(2) There is a conflict of opinion whether a gift of an 
equity of redemption, where the mortgagee is in possession 
of the mortgaged property at the date of the gift, is valid. 
The High Court of Bombay has held that it is not (j). On the ' 
other hand, it has been held by the High Court of Calcutta, 
that it is valid ( [k ). The latter, it is submitted, is the 

correct view. 


The Bombay High Court does not hold that an equity of redemption could not form 
the subject of a gift in any caso. What it does hold is that a gift of an equity of redemp¬ 
tion is not valid if tho mortgaged property at the time of jjift is in the possession of the 
mortgagee. The ground of tho Bombay decisions is that delivery of possession by the 
donor to the donee is a condition essential to the validity of a gift, and the mortgagor 
cannot deliver possession if the mortgagee is in possession. It is true that delivery of 


lb) See the cases cited In the Illustration. 

(e) Mtdlic Abdul Goffer v. Uulek (1884) 10 
Cal. 1112, 1125. 

Id) 76., p. 1125. 
it) lb., p. 1128. 

IP p.1125. 

(S) Ancon Begum v. Nizam-ud-Din Shah (1888) 
21 All. 155, 157. 


(A) Ahmad-ud-din v. Ilakhi Bakth (1012) 34 All. 
465, 14 I. C. 587. 

(4) Mina Ahid v. Munnoo Btbi (1927), 2. Luck. 

496, 102 I. C. 72 (’27) A. O. 261. 

(j) Iimal v. Ramji (1899) 23 Bom. 682; Mohinu- 
din v. Manehenha (1882) 6 Bom. 650. 
(it) Tara Pratanna v. Shandi Bibi (1922) 
49 Cal. 88, (’22) A. 0.422,761. C. 819. 
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possession by the donor to the donee is necessary to validate a gift. But it is equally 
well established that when the subject of a gift is not capable of actual possession, 
the gift may bo perfected by appropriate acts on the part of the donor which may 
have the effect of transferring the ownership to the donco (a. 120). When the mort¬ 
gagor himself is in possession of the mortgaged property, a gift of the equity of 
redemption is not valid unless he delivers possession of the property to the donee. But 
where the mortgageo is in possession, the mortgagor cannot deliver possession to the 
donee, and the gift, it is submitted, may in that event bo completed by some other 
appropriate method. Tho Bombay decisions, it is submitted, are not sound. The 
correctness of these decisions was questioned by tho High Court of Allahabad (1), and 
they havo boon dissented from bv tho Calcutta High Court. 

Tho following is a peculiars iso : I unnn lix immoveable properties. TTo mortgagee 
three with possession to M. ITo then makes a gift of all tho six properties to D and puts 
him in possession of tho throe properties not mortgaged to M. Is the gift to D of the 
equity of redemption of tho three properties in tho possession of .1/ valid T Tho High 
Court of Bombay has held that it is, tho reason given boing that the deed of gift should 
be looked at as a whole (m). 

124. Gift of property held adversely to donor.—A gift of 
property in the possession of a person who claims it adversely 
to the donor is not valid, unless the donor obtains and delivers 
possession thereof to the donee [ill. (a)], or does all that he 
can to complete the gift so as to put it within the power of 
the donee to obtain possession [ill. (b)]. 

(a) A executes a deed of gift in favour of B, conferring upon him tho proprio¬ 
tary right to certain lands then in tho possession of Z, and claimed by Z adversely to A. 
A dies without acquiring possession of tho lands. After A 'r death, B sues Z to 
recover possession from him. Tho suit must fail, for tho gift was not completed by 
delivery of possession to B. Meeraly v. Tajudin (1888) 13 Bom. 156; Rahim Buksh v- 
Muhammad Hassan (1888) 11 All. 1; Macnaghton, p. 201, case 6; Fakir Ninar v. 
Kandasawmy (1912) 35 Mad. 120, 128-131, 14 I. C. 993. 

(b) A executos a deed of gift of immoveable property in favour of B. At the date 
of the gift the property is in possession of C who claims to hold it adversely to A. B 
sues C to recover possession of the property from him, joining A in the suit as a party 
defendant. A by his written statement admits B's claim. C contends that tho gift is 
void, inasmuch as A was out of possession at tho date of the gift, and no possession was 
ever given to B. The gift is valid though no possession was delivered by tho donor to 
the donee. Their Lordships of the Privy Council said : “ But it must bo observed that 
in this ease the disputo as to the validity of the gift is not between the donee and the 
donor. The person who disputes it claims adversely to both. The donor has done all 
that she can to complete the gift and is a party to the suit, and admits the gift to be complete." 

(I) Rahim Baksh v. Muhammad Hutau (1888) ( (m) Chandtahtb v. Oanyabai (1921), 4S Bom 

11 All. 1,10; Anwari Begum v. Nizam-ud- I 1296,64 1.0. 21. 

din (1898) 21 All. 166. 170, 171. I 


as. 

123,124 
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Sg. Kalidaa v. Knnhnya Lai (1884) 11 Cal. 121, 11 I. A. 218, a case under the Hindu law, 

124,125 followed in Mahomed BuHh v. Hooscin Bibi (1888) 15 Cal. 084, 701-702, 15 I. A. 81, 
a oase under the Mahomedan law. In the last-mentioned case thoir Lordships of tlio 
Privy Council observed as follows:— 

“In this caso it appears to their Lordships that tho lady [donor] did all she could 
to porfcct the cointeinplatcd gift, and that nothing more was required from her. The gift 
was attended with the utmost publicity, the liibananmh itself authorizes tho donees to 
take possession, and it appears that in fact they did take possession. Their Lordship 
hold, under these circumstances, that there can bo no objection to the gift on the 
ground that Shahzadi [donor | had not possession, and that she herself did not give 
possession at tho time"’. 

Following tho above observations, it has been held that a gift of immovable property 
by a purchaser at a side in execution of a decree, though made before confirmation of 
the sale and before acquisition of possession by him, is valid, if tho donee is authorized 
to obtain possession (»). See Code of Civil Procedure, 11M)8, s.65. 

125. Writing not necessary—Writing is not essential to 
the validity of a gift either of movable or of immovable 
property (o). 

Ss. 122-120 (Chapter VII) of tho Transfer of Property Act, 1882, deal with gifts. 
By a. 123 of tho Act it ts provided that a gift of immovable property must bo effected 
by a registered instrument signed by tho donor and attested by at least tw o witnesses, 
and that a gift of movablo property may bo effoetod either by a registered instrument 
' signed as aforesaid or by delivery. But tho provisions of s. 123 do not apply to Maho- 
modan gifts (see s. 129 of tho Act). A gift under tho Mahomedan law is to bo effoetod 
in the manner proscribed by the Mahomedan law (s. 126). If tho formalities prescribed 
by that law (s. 126) are complied with, the gift is valid oven though it is not effoetod 
by a registered instrument and though, where effected by an instrument, the instrument 
is not attested (p). But if tho formalities arc not complied with, the gift is not valid 
even though it may have been effected in tho manner prescribed by s. 123 of tho 
Transfer of l’roporty Act. See notos to s. 126. 

The law of gifts in Lower Burma.-—See. 123 of the transfer of Property Act, 
which requires a gift of immovable property to be made by a registered instrument, was 
extended to tho Pogu District in 1904, but s. 129, which saves tho rulos of the Mahome¬ 
dan law of gifts including the requirement of delivery of possession [s. 126 below], was 
not so extendod in terms. In a recent caso their Lordships of the Privy Council 
held that tho Local Government was not authorized by s. 1 of the Transfer of Property 
Act, and did not appear to have intended, to extend s. 123 apart from s. 129 ; in other 
words, the extending of s. 123 in the District did not operate as an exclusion of s. 129. 
Tho result is that a gift by a Mahomedan of immovable property situated in the 
Pegu District is not complete, unless (1) it is effected by a registered instrument as 
required by s. 123 of tho Transfer of Property Act, and (2) it is accompanied by delivery 
of possession as required by Mahomedan law ( q ). 

(n) Mina AM v. Munnoo bibi (1927) 2. Look. (p) Karam llahi v. Sharf-ud-Din (19X6) 38 All. 

498,100 I. 0. 72 (‘27) A. O. .61. 35. T.O. 14. 

(e) In Kumat-unnitta babi v. Uusiaini B%bi (?) Ma Mi v. Hollander Ammai (1927) 64 I. A. 
(1880) 3 All. 267, the Privy Council up- 26, 5 Bang. 7,100l.C. 32, (’27) A. PC. 22. 

hold a verbal gift. Soe also Balllte, 509. 
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12 5A- Relinquishment by donor of ownership and 
dominion - It is essential to the validity of a gift that the 
donor should divest himself completely of all ownership 
and dominion over the subject of the gift (r)^ . 

“A gift cannot be implied. Tt must 1 m‘ express and unequivocal, and the 
intention of the donor must be demonstrated by lus entno relinquishment of tho thing 
given, and the gift is null and void \\ hen he cent nines to exercise any act of ownership over 
it” : Macnngliten, p. 51, a. 8. 

125B- Gift how constituted. -A gift is constituted by a 
.declaration of gift by the donor, by acceptance of the gift, v 
express or implied, by or on behalf of the donee, and by 
delivery of possession of the subject of the gift by the donor 
to the donee as mentioned in sec. 126. 

Bailin', 515 ; Hedava, 482. 

126. Delivery of possession—(I) It is essential to the 
validity of a gift that it should be accompanied by a 
delivery of possession such as the subject of the gift is sus¬ 
ceptible of (s). As observed by the Judicial Committee in a 
recent case, “ the taking of possession of the subject-matter 
of the gift by the donee, either actually or constructively,” 
is necessary to complete a gift (t). 

(2) Registration :—Registration does not cure the want 
of delivery of possession. [See cases cited in the illustration]. 

Illustration. 

[A executes a deed of gift of a dwelling house belonging to him in favour of B. The 
deed is duly registered, but possession is not delivered to B. The gift is incom¬ 
plete, and therefore void; Moguls ha v. Mahamed Saheb (1887) 11 Bom. 517; lsmal 
v. Ramji (1889) 23 Bom. (182 ; Vahnzvllah v. Boyapati (1907) 30 Mad. 519.] 

Hedaya, 482 ; Baillio, 520-522. 

Registration .—It has been stated above (s. 125) that writing is not necessary to the 
validity of a gift. But if there be an instrument of gift, tho instrument, in order that it 
may be admissible in evidence, must, if it relates to immovable property, bo registered, not 
under the provisions of the Transfer of Property Act, for those provisions do not apply 
to Mahomedan gifts [see a. 125 above], but under the Registration Act, 1908 : see Regis¬ 
tration Act, s. 17 (a) and s. 49. 


Ss. 

125A-126 
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s*. Constructive possession.—Wliera a donor makes a gift of the corpus of a property 

126,126A but reserves tho usufruct to himself and continues in physical possession of the property, 
the payment by tho donee of Government revenue after the date of the gift in respect 
of the property amounts to constructive possession of tho property on tho part of the donee 
and tho gift is completed by such possession (»). 

Burden of proof. —“ By the Muhammadan law a holder of property may in his life¬ 
time give away tho whoio or part of his property if he complies with certain formB ; but 
it is incumbent upon those who seek to sot up such a transaction to show very clearly 
. that those forms have been cotnpliud with. It may bo by deed of gift simply [that ia 

hiba], or by deed of gift coupled with consideration, that is, hibft-biUiuaz [as to which 
seo s. 141J. If tho former, unless accompanied by delivery of tho thing given, so far 
as it is capable of delivery, it is invalid. If tlio latter (in which ease delivery of posses¬ 
sion is not necessary), actual payment of tho consideration must be proved, and tho 
bona fide intention of tho donor to divest himself in present » of tho property, and 
to confer it upon tho doneo must also be proved ” (»). 

A declaration by the donor in tho doed of gift that possession has boen given binds 
tho heirs of tho donor (w). 

Subsequent delivery of possession. —A gift is not complete unless possession is 
taken at tho time of gift, that is at the time of declaration and acceptance (x). Possess¬ 
ion taken at a subsequent period is not effective, unle-s it was taken with tho donor’s 
consent (z‘2.) 

The law of gifts in Lower Burma. —Seo notes under tho same heading to s. 125 above. 

126A. Gift through the medium of trust- -(2) A gift may 
be made through the medium of a trust. The same conditions < ( 
are necessary for the validity of such a gift as those for a gift 
to the donee direct with this difference that the gift 
should be accepted by the trustees [s. 125 B.], and possession also 
should be delivered to the trustees (y) [s. 126]. 

(2) A Mahomedan cannot through the medium of a trust 
settle property for the benefit of persons who are incapable of 
taking under a gift, nore can he through the medium of a 
trust create an estate not recognized by the law of gifts 
governing the sect to which he belongs. Thus neither a 
Sunni nor a Shiah can make a gift in favour of an unborn 
person ; so he cannot through the medium of a trust 
settle property in favour of an unborn person.' And since 
a life-estate is not recognized by the Sunni law, a Sunni 


(u) (11122) 41) I. A. 195, 210, 44 All. SOI, SIS, 08 

I. V. 254, (-22) A. 1*. C. 281, supra. 

(v) Chaudhn Mrhdi Baton v. Sluhammud 

Baton (1006) 28 All. 430, 448-440, S3 1. 
A 68, 74 ; Khajvoroomm v. Kou'than Jehan 
(1876) 3 I. A. 291, 307, 2 Cal. 184, 107 ; 
Sitdik Husain v. llathim Ali (1010) 43 I. A. 
212, 221, 38 All. 627, 045-646, 30 I.C. 
104; Gulam Jafer v. Matludin (1881) 
5 Horn. 238, 242. 

(w) Muhammad Mumtaz v. Zubaida Jan (1880) 

11 All. 400, 15 1. A. 205. 

(j) See 48 I A. 212. 222-223, 38 All. 027, 

040-047, 30 I C. 104, supra; Mautani v. 
Alaula Baksh (1024) 40 All. 200, 262-263, 


(x2) Maenad,ten, p. 5o, e. 4, and case 14, 
p. 215. 

(V) Sadik Husain v. Bathim Ali (1016) 43 

I. A. 212, 218-224, 38 All. 627, 042-648; 
30 I.C. 104; Aloosabhai v. Yacoobhbai 
(1004) 29 Born. 207, 274-276 [a Khoja, 
case]; Jaiuabai v. Sctna (1010) 34 Bom. 
604, 0 I.C. 513 ; Casamally v. Currimbhai 
(1911) 36 Bom. 214, 259-200, 12 I.C. 225 
la Khoja ease]; Bam Charam v. Fatima 
Btgam (1016) 42 Cal. 033, 038, 30 I.C. 
086 (a case of wakf); Mina Bathim v. 
Bxndanttm (1928) 0 Rang. 343. 
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cannot through the medium of a trust create a valid life-' St. 
estate. But the Shiah law recognizes life-estates and vested 126A, 127 
remainders. A Shiah may therefore create such estates 
through the medium of a trust, but not in favour of unborn Vi , 
persons.) The only mode of creating successive life-interests 
in favour of unborn persons is by way of wajjf. The v 
deed must in that case comply with the requirements of a 
valid wakf ( z ). 


[.4, a Shiah Malinmcdan. executes a deed purporting to transfer certain immovable 
properties to B, V and D as trustees for the bencht of his wife and children. The deed 
is executed by A and it is registered. It is not e? rented by li, C and J) or any of thorn. 
None of the properties is transferred to the names of the trustees, and A continues to 
be in receipt and enjoyment of the rents as before. Here there is no acceptance of the 
trust by the trustees, nor is there any delivery of possession to the trustees. The gift is 
therefore void: Undilc Husatn v. IIa*fum Ali (1916) 43 I. A. 212, 218-224, 38 All. 627, 
642-648, 36 I. C. 104]. 

The introduction of trustees is merely the employment of machinery whereby the 
gift is carried into effect (a). Accoptanco of a trust by trustees is indicated by their 
executing tho deed of trust. In the case put above, the deed was not executed by the 
trustees, and hence there was no acceptance. 

As in the caBe of a gift to tho donee direct, so in tho case of a gift through the medium 
of a trustee, tho donor should divest himself of all control over the corpus of the 
property. If ho does not do so, tho gift is invalid (6). 

127. Delivery of possession of immovable property.— (1) 
Where donor in possession. —A gift of immovable property of 
which the donor is in actual possession is not complete, unless 
the donor physically departs from the premises with all his 
goods and chattels, and the donee formally enters into 
^possession (c). ». 

(2) Where property let out to tenants. —A gift of immov¬ 
able property which is in the occupation of tenants may be 
completed by a request by the donor to the tenants to attorn 
to the donee (d). 


(3) Where donpr and donee both reside in the property .— 
No physical departure or formal entry is necessary in the case 
of a gift of immovable property in which the donor and the 
donee are both residing at the time of the gift! In such a case 
the gift may be completed bypsome overt acbjby the donqr^. 


(b) Mina Htuhim v. Bindaneem (1928) 6 Rang. 
348, [where the condition that the trustees 
should not sell the property without the 
consent of the donor was held to render 
the gltt Invalid.) 


Macnaghten, p. 231, Proc. XXII. 

Shaik Ibhram v. Shaik Suleman (1884) 9 Bom. 
146, 150; Bibi Khan* v. Bibi Rukhm 
(1905) 29 Bom. 468, 477; Khajooroonusa 
v. Rowthan Jthan (1876) 2 Cal. 184, 197 
3 I. A. 291, 308. 
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S». indicating a clear intention on his part to transfer possession 
127,127A (an( j £ 0 divest himself of all control over the subject of the 
I gift (e). This rule has been applied mainly to cases in which 
the donor stands in loco parentis to the donee (/ ). f 

Illustration to (rub-section (3).—A Mahomedan lady, who had brought up her nephew 
as her son, executed a deed of gift in favour of the nephew of a house in which they were 
both residing at, the time of the gift. The donor did not physically depart from the house 
either at the time of the gift or at any subsequent period, but continued to live in tbo 
house with her nephew. The property was transferred to the name of the nephew, and the 
rents wore recovered in his name. JIM that the gift was complete, though there was no 
formal delivery of possession • Uumem Biln v. A’ajm-un-nissu (lMOfi) 28 All. 147. 

127A. Gift of immovable property by husband to wife — 
The rule laid down in sec. 127 (3) applies to gifts of immov¬ 
able property by a wife to the husband (g), and by a husband to 
the wife, whether the property is used by them for their joint 
residence ( h ), or is let out to tenants (i). The fact that the 
husband continues to live in the house or to receive the rents 
after the date of the gift will not invalidate the gift,the presump¬ 
tion in such a case being that the rents are collected by the 
husband on behalf of the wife and not on his own (j). 

(lift from husband, to wife. -In Amina liibt v. Khatija JJtln (k), the gift, was Ironi a 
husband to the wife, anil the gift consisted ot it, house in which the husband and wife 
lived together, and of a chaw I (adjoining the house) vvliuh was let out to tenants. Sir 
M. Stiussc, I'.J., said: “fumy opinion, the relation of husband anil wile and lus 
legal right, to reside with her and to manage her property rebut the inference which in 
the easo of parties standing in a different relation would anso from a continued residence 
in tho house after the making of the hi Ini (gift), and in the husband, generally 
receiving the rent s of tin* chaw 1 annexed to tho house.” In Ma Mi v Kallaruler Animal (f), 
tho gift was by a husband to the wife, and mutation of names was duly effected in 
public records and tho wife’s name was entered as proprietress. Pealing with this case 
their Lordships of tho 1’nvy ('mined said : “ it must therefore bo taken that mutation 
was effected bv Moidccn (husband) himself, anil in tho easo of a gift of immovable pro¬ 
perty by a Mahomedan husband to his wife, once mutation of names has boen provod, 
tile natural presumption ausing from the relat ion of husband and wifcoxistmg between 
them is that tin 1 husband's subsequent acts with reference to tho property were douo on 
his wife’s behalf and not on his own.” 

(«) Mitul Jhhram v. Shaik Suleman (1884) U (o) Macnagiiteu p. 61, B. 9. 

Horn. 140; Ab<liil Majidkhun\ Ihmeinbee (/i) Amina Bibi V. Khatija Bibi (1864) 1 Bom. 

(1020) 22 Horn b. It. 220, 55 I.C. 952. H. O'. 157 ; Alim-un-nilta v. Dale (1868) 

(/) Buwera Jlihi v. Najam-un-mtsa (1005) 28 6 Mad. It. C. 455. 

All. 147 [aunt to nephew]; Bibi Khaver (t) Emnabai v. llajirabai (1888) 13 Bom. 852. 
v. 11 ifn liukhia (1905) 20 Korn. 468 [gift 0) Ma Mi v. Hollander Ammal (1927) 64 

to iluiigUtcr-la-law and her children]; I.A. 23, 5 Hang. 7,100 I.C. 32, (’27), A. 

Kandath v. Mmaltam (1007) 30 Mad. 305 PC. 22, approving. 1 Bom. H. C. 167, 162 

[mother to daughter). But see Bam tupra; 13 Bom. 362, 354-355, tupra. 

Sahib v. Mahomed (1806) 10 Mad. 343. (k) 1 Bom. H. C. 157, 162, tupra. 

(() (1027) 61 I. A. 23, 5 Bang. 7,100 I. C. 32, 
127) A. PC. 22. 
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128. Delivery in case of incorporeal property and actionable 
claims—When the subject of the gift is incorporeal property 
or an actionable claim, the gift may be completed by any act 
on the part of the donor showing a clear intention on his part 
to divest himself in prcesenti of the property, and to confer it 
upon the donee. 

I( a ) A gift of Government pronussciy iu>tcs nmy bo completed by endorsement 
and delivery to the donee • No wall Urnjad Alley/, han v. Muh ninth e Degam (1867) 11 
M.I.A. .717, 544 

(b) A gift of /.riinmdiin rights, held under Government, limy be completed by muta¬ 
tion of names in the books of tho Collet i L / • Sajjad Ahmad Khan v. Kadn Jiegam (18SI5) 
18 All. 1. 

(e) A hands over to bis wife a n ceipt passed to him by a bank in respect of money 
deposited by him with the bank, and says “ after taking a lintli 1 will go to tho bank 
and transfer the papers to your name ” Tho recoipt contains in tho margin the wordB 
“ not transferable ' *4 dies before tlio transfer is effected. The gift is not complete : 

Ago, Mahomed Jaffer v. Koolsom Deehee (18!>7) 25 Cal. 9, 17. Tho receipt being “ not 
transferable,” the donor’s right to rceoivo tlio money from tlio bank cannot bo trans¬ 
ferred by a mere delivery of tlio receipt.] 


As regards deli\ cry of possession, a distinction ought to bo drawn between eases 
where, from tho nature of the subject of the gift, actual possession could not be given to 
tho donee and cases w here such possession could be given to the donee. Tims whore lands 
aro lot on leases, no Mian or actual possession could bo delivered. Tn such n ease a gift of 
the lands is valid though possession is not delivered (m). “ There is no doubt that the 

principle of Maliomedan law is that possession is ncoessnty to make a good gift, but the 
question is, possession of what * If tho donor does not tiansfer to the donee, so far an he 
can, all tho possession which lie can transfer, the gift is not a good one. As we have 
said above, tlicro is, in oar judgment, nothing in tho Mahomcdau law to provent the gift 
of a right to property. The donor must, so fat as 1 1 i« jtossilde for him, transfer to tho 
donee that which ho gives, namely, such right ns he himself has; but this does not imply 
that where a right to property forms tho subject of a gift, the gift will bo invalid unless tho 
donor transfers what lie linnself does not possess, namely, tlio corpus of tho pmpeity. He 
must evidonce the reality of tho gift by divesling himself so far as he. tan, of tho whole of 
what he gives ” (»). 


129. Gift to a minor by father or other guardian — 
No change of possession is necessary in the case of a gift by a 
father to his minor child or by a guardian to his ward (o). 


IJed., 484 ; Baillie, 538 ; Macnaghten, p. 51, s. 0. “ Where there is on tho part of 
a father or other guardian a real and bona fide, intention to make a gift, the law will be 
satisfied without change of possession, and will presume the subsequent holding of tlio 
property to ho on behalf of tho minor : 15 Hong. L.R. 67, 78, L.R. 2 I. A. 87,104. 


(m) Mullick Abdool Guffoor v. Muleka (1884) 
10 Cal. 1112. 

(«) Anicari Begum v. Fitam-ud-din Sha (1896) 


21 All. 185, 170-171. 

(o) Ameeroonissa v. AbadoonUta (1875) 15 Bong. 
L. It. 67, 78, 2 I. A. 87, 104 ; Fatima Biin 
v .Ahmad Bakth (1604) 81 Cal. 899, 830. 


Ss. 

128,129 
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Sg. The guardian referred to in this seotion is the guardian of the property of a minor. 

17^13 2 The following persons are entitled in order to the guardianship of the property of a 
minor, namely, (1) the father, (2) his oxocutor, (3) the father’s father and (4) his exeoutor. 
No ohange of possession is necessary in the case of a gift by a father to his minor son, for 
the father himsolf is the person to receive possession as the guardian of his son. Similarly 
no change of possession is necessary in the case of a gift by a grandfather to his minor 
grandson if the father is dead,, for the grandfather is then the person to take delivery 
on bohalf of his grandson as his guardian. Bui if the father is alive and has not been 
deprived of his rights and powers as guardian, there must be a delivery of possession 
by the grandfather to the father as guardian of his minor sons, otherwise the gift is not 
complete. The moro fact that tho minors have always lived with their grandfather 
and have been brought up and maintained by him will not constitute him guardian 
of thoir property so as to dispense with delivery of possession (p). 

Tho mother is not in law the guardian of the property of her infant child; 
therefore, a gift by a mother to her infant child does require transfer of pos¬ 
session from hor to tho child’s father, and, if the father be dead, to his executor, and 
lif there be no executor, to the child’s father’s fathor, and if ho bo dead, to his exeoutor. 
><But if there bo none of theso, no change of possession is necessary in the case of a gift 
-by a mother to her infant child, or in the case of a gift by any other person to a minor 
Under his care (s. 130). 

130. Gift to a minor by a person other than his father or 
guardian.—A gift to a minor or to a lunatic by a person other 
than his father or guardian may be completed by delivery of 
possession to the father or guardian. ^ 

“ When the donoe is a minor, or insane, the right to tako possession for him bo- 
longs to his guardian, who is first his father, then his father’s exeoutor, then his grand¬ 
father, then his executor.” If there be none of these, possession may be taken for the 
minor by any person under whose power he may happen to be (s. 262 B): BaiUie, 639 ; 
lied., 484; Macruujhten, p. 51, s. 10. Of course, no change of possession is necessary 
where tho guardian himsolf is the donor (s. 129). 

131. Gift to a bailee.—Where the subject of the gift is 
already in the possession of the donee as bailee, the gift may be 
completed by declaration and acceptance, without formal 
delivery of possession. 

[(a) A gift of a proporty in the possession of a bailee, lessee, pledgee, or mortgagee 
may bo completed without formal transfer of possession: Hed., 464 ; BaiUie, 622. 

(b) A makes a gift of a house to a servant in his employ for the collection of rente . 
There is no evidence of any “ overt act showing transfer of possession of the property.” 
The gift is void, for a sorvant or an agent for tho collection of rents oannot be said to be 
in “possession" of the house of^which_he collects the rents: Valayat Hoesein ▼. 
Maniarm (1879) 6 C. L. R. 91.] 

132. Mushaa defined— Mushaa is an undivided share in 
property either movable or immovable.^ 

Ip) Musa iliya v. Kadar Bux (1928) 581. A. 171, 62 Bom. 216, 1j 9 I. C. 21, (’28) A. PO. 108. 
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133. Gift of mushaa where property indivisible.—A' St. 

valid gift may be made of an undivided share \mushaa ] in ^ 
property which is not capable of partition, v' 

\A, who owns a house, makes a gift to B of the house and of tho right to use a stair¬ 
case held by her jointly with the owner of an adjoining house. The gift of .el’s undivided 
share in the staircase, though it is a gift of a mushaa, is valid, for a staircaso is not capable 
of division: Kasim Husain v. Shatif-un-Nissa (1883) 5 All. 285.] 

134. Gift of mushaa* where property divisible—A 
gift of an undivided share (mushaa) in property which is 
capable of division is invalid ( jdsid ), but not void ( b/itil ). The 
gift being invalid, and not void, it may be perfected and ren¬ 
dered valid by subsequent partition and delivery to the, 
donee of the share given to him [ill. (a)]. 

Exceptions. —A gift of an undivided share (mushaa), 
though it be a share in property capable of division, is valid 
from the moment of the gift, even if the share is not divided * 
off and delivered to the donee, in the following cases:— 

(1) where the gift is made by one co-heir to another 

[ill. (b)]; 

(2) where the gift is of a share in a zemindari or taluka 

[ill. (c)]; 

(3) where the gift is of a share in freehold property in 

a large commercial town [ill. (d)]; 

(4) Where the gift is of shares in a land company (q). 

[(a) A makes a gift of her undivided share in certain lands to B. Tho share is 
not divided off at the time of gift, but it is subsequently separated and possession thereof 
iB delivered to B. The gift, thougli invalid in its inception, is validated by subsequent 
delivery of possession: Muhammad Murntaz v. Zubaida Jan (1889) 11 All. 460, 16 
I. A. 205; Mahomed v. Cooverbai, G Bom. L. R. 1043; Muhib Ullah v. Abdul Khalils 
(1908), 30 All. 260; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 I. C. 635. 

(b) A Mahomedan female dies leaving a mother, a son and a daughter as her 
only heirs. The mother may make a valid gift of her undivided sharo in tho inheritance 
to the son, or to tho daughter, or jointly to the son and daughter: Mahomed Baksh v. 

Hosseini Bibi (1888) 15 Cal. 684, 701, 15 I. A. 81. 

(o) A, B and C are co-sharers in a certain zemindari. Each share is separately 
assessed by the Government, and has a separate number in the Collector’s books, and 
the proprietor of each share is entitled to collect a definite share of rents from the ryots, 

A makes a gift of his share to Z without a partition of the zemindari. The gift is 
valid, for it is not a gift strictly of a mushaa, tho share being definite and marked off 
from the rest of the property: Ameeroonissa v. Abadoonisaa (1875) 15 B. L. R. 67, 2 

(«) Ibrahim Qoolam Ariff v. Saiboo (1907) 35 Cal. 1, 34 I. A. 107. 
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S. 134 L A. 87 ; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 I.C. 635 ; Jiwan v. Imtiaz 
(1878) 2 All. 93 ; Kamm v. Shanf-un-Nissa (1883) 5 All. 285. 

(d) A, who house in Rangoon, makes a gift of a third of the house to B. 

The gift is valid, the property being situated in a largo commercial town: Ibrahim 
Ooolam Ariff v. Naiboo (1907) 35 Cal. 1, 34 1. A. 167. 

(e) A, a partner in ft firm, makes a gift of his share of the partnership assets to B. 
The gift is not valid unless the share is divided off and handed over to B : Iledaya 
483; Baillie, 529-530.] 

lied., 483-484; Baillie, 523-530. “ A gift of part of a thing which is capable of 

division is not valid unless the said part is divided off and separated from the property 
of the donor; but a gift of part of an indivisible thing is valid,” the reason being that 
tho thing being indivisible, a complete seisin is altogether impracticable, and hence 
an incomplete seisin must nocossarily suffice, since this is all that the thing admits of: 
Ued., 483. 

/ Tho term mushaa is derived from xhuyuu, which signifies confusion. An undivided 
share is called mushaa, because of the confusion that is likely to arise in the enjoy¬ 
ment of tho property if a gift were made of an undivided share in the property by one 
oo-sharor to a stranger. No such confusion can arise, if tho gift is by one co-sharer to 
another co-sharer. Hence tho rule of tho Hanufi law that when property held by scvoral 
co-sharers is capable of partition, tho gift of an undivided share in that property in 
favour of a stranger does not take effect until the share is divided off from tho rest of tho 
property, and possession thereof is dolivored to the donee. “ Soisinin eases of gift ia 
expressly ordained, and consequently a complete seisin is a noccssary condition lied., 
483. 


In Mvhammad Mumtaz v. Zubaida Jan, upon which illustration (a) is based, thoir 
Lordships of tho Privy Council said ; “The doctrine relating to the invalidity of gift 
of mushaa is wholly unadopted to a progressive state of society, anil ought to be confined 
within tho strictest rules.” This principle was applied by their Lordships of the Privy 
Council i n the ease cited in ill. (d). 

In a Madras case (r), Benson, J., observed that tho doctnno of mushaa did not 
apply in tho Madras Presidency, but it was hold in a later case that that view was 
erroneous («). 

Tho rule laid down in this section applies to gifts and not to transfers for consi¬ 
deration (f). 

Device to get over doctrine of mushaa .—It has been hold by the High Court of Allaha¬ 
bad that though a valid gift cannot be mado of an undivided share (mushaa) in property 
which is capablo of division, tho difficulty may be overcomo by tho donor selling the 
undivided share at a fixed price to tho person to whom the gift is intended to be made, 
and thon releasing that porson from payment of the debt representing the price («). 
If this decision were correct, delivery of possession in the case of a gift 
oould bo itisponsod with in ovory caso by tho donor making a pretence of a sale to 
the doneo and afterwards releasing tho donee from the obligation to pay the price. 

. Shiah law .—A gift of an undivided share is valid, though it bo a sharo in property i 

Capable of partition (©); Baillie, Part II, 204. 


(r) AtaM Koya v. Mutsa Koya (1901) 24 Mad. 

(s) Vahasullah v. Boyapati (1S07) 30 Mad. 519. 
(() Ashidbai v. Abdulla (1906) 31 Bom. 271. 


(») Sadik Husain 


Husain v. Hashim Ali (1916) 43 I.A. 
221-222, 38 All. 027, 640, 80 1. 0.104. 
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135. Gift to two or more donees.—A gift of property ' Ss. 
which is capable of division to two or more persons without 13 ®» 
dividing it is invalid, but it may be rendered valid if 
separate possession is taken by each donee of the portion 

of the property given to him. This rule does not apply 
to the case mentioned in the third Exception to s. 134 (x), 
nor, it is conceived, to the cases mentioned in the other 
Exceptions. 

[A makes <i gift ot a li«use 1o B and V without making am division of the property 
at the time of gift. Subsequently if and C divide the propnty and each takes 
possession of the portion allotted to hnn with the consent of tbo donor. Is the gift valid f 
According to Macnagliten [p. 50,«. 7, p 201. ease 51, it is not, the reason given being that 
the division should have taken place Nimiiltaneuus’y w lth the transfer. According to Baillie 
(p. 524), the giftis not void in its inception and it mil) be r< ndcred. valid by subsequent 
division between the donees The latter seems to ho the better opinion. See also 
Hedaya, p. 485] 

Shiah late.- -Under tho Shiah law a gift ot propeitv to two or mine donees is valid 
though no division is made either at the time of gift or subsequently: Bailin', Part 
II, 205. 

136. Gift in futuro.—A gift cannot be made of any¬ 
thing to be performed in futuro [ills, (a) and (b)], nor can it be j 
made to take effect at any future period whether definite j 
[ill.(c)] or indefinite. 

[(a) A makes a gift to B of • the fruit, that may he produced liv his palm tiee this 
year.’ The gift is void as being a gift of futuro property : Hmthc, 510. 

Note.— It is assumed in ill. (a) that tho palm troc belongs to .1 ; hence A cannot 
make a gilt of tho fruits that may lie produced without at tho same time making a gift 
of the tree, and this explains ill. (b), assuming that the .laghir village in that eaao 
was alienable and divisiblo. Hut if tho tree does not belong to A, and all that ho ib 
entitled to is the right to receive the fruits when produced, there is not the slightest 
reason why A cannot make a valid gift of tlio right, and this explains ill. (d). 

(b) A Mahomedan oxceutes a deed in favour of his wifo purporting to give to tho 
wife and her heirs in perpetuity Its. 4,000 every year out of lus share of tho income of 
certain Jaghir villages. Tho gift is void, as being a gift of a portion of tho future revenue 
of tho villages: Amtul Nwm v. Mir Nnrrvddtn (1800) 22 Bom. 489. If tho Jaghir 
be alienable and partible, the gift should be of the donor’s share in the village and not 
merely his share of the income. But if the Jaghir be not alionablo or partible, and all 
that tho donor is entitled to is a spoeifiod share of tho income, tho donor, it is submitted, 
may mako a valid gift of his share of tho income. See ill. (d) below and tho note to 
ill. (a) abovo. 

(c) A executes a deed of gift in favour of B, containing the words “ so long as I 
live, I shall enjoy and possess the properties, and I shall not soli or make gift to any one, 
but after iny death, you will bo the owner.” The gift is void, for it is not accompanied 


(*) Ibrahim GoUam Ariff v. Saiboo (1907) 86 Cal. 
1,841. A. 167. 
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Ss* by delivory of possession and it is not to oporato until after the death of A : Yusuf Alt 
136-138 Collector of Tipperah (1882) 9 Cal. 133. Soo also Chekkene Kutti v. Ahmed (1886) 10 
Mad. 196, at p. 199. 

(d) A is entitled to recoivo a specified share in the offerings made by pilgrims at a 
certain shrine. A may make a valid gilt of the right to receive such share. Here the 
thing gifted is “ the rijhl of the donor to receive a fixed share in the offerings after they 
have been made” (see s. 122): Ahmai-ud-Din v. Ilahi Balchsh (1912) 34 All. 465, 14 
1. 0. 587; Anioari Begum v. Nizam-ud-Din Shah (1896) 21 All. 165, at pp. 170-171. See 
note to ill. (a) abovo.] 

Macnaghlen, p. 50, ss. 3 and 5; Baillie, 516; Chekkone Kutti v. Ahmed (1887) 10 
Mad. 196, 199 [ future inlejinite period]. The rule set forth in this section is based 
on tho principle that the object of tho gift must be in existence at the time of the gift: 
Baillie, 516. 

137. Contingent gift.—A gift cannot be made to take 
effect on the happening of a contingency (y). 

“ A gift must not bo dependent on any thing contingent, as the ontranco of Zeyd, 
or tho arrival of Khalid ” [Baillie, 515-516,549-550]. A gift by a Shiah Mahomedan to 
A for his life, and, in the event of tho death of A without leaving malo issue, to B, is as 
rogards B a contingent gift, and therefore void (z). In a Privy Council case a gift was 
made by a Shiah Mahomodan to his wife for life and after her death to such of his children 
as may be living at his death. Thoir Lordships observed that the gift to the children waa 
contingent, but thoy refrained from expressing any opinion as to its validity (a). As 
to alternative bequests, see s. 108A. 


138. Gift with a condition—When a gift is made subject 
^ to a condition which derogates from the completeness of the 
grant, the condition is void and the gift will take effect as if 
no condition were attached to it. 

[(a) Life-estate.- -A makes a gift of a house to B during tho life of B. The 
condition that A shall have tho house for life is void, and he takes an absoluto interest 
i'i tho property as if no condition wore attached to the gift. “ An Amree [gift for life] 
is nothing but a gift and a condition ; and tho condition is invalid lledaya, 489. 
“ Neither gifts nor chantios are affoctod by being accompanied with an invalid condi¬ 
tion, becauso tho Prophet approved of Amrees [gifts for life], but held tho condition 
annoxod to them by tho grantor to bo void” : lledaya, 488; Baillie, 517. 

I Notv. —Undcr tho I Tanafi law a gran too of a lifo-ostato takos an absolute an estate (6). 
Tho same rule applies to a testamentary gift; thus a bequest to A for lifo operates as an 
absoluto bequest of tho property to A (c). Tho creation of a life-interest is allowed by 
the Shiah law ( d); and so also, it would seem, by tho Shaffei law (e). See s. 44 above. 


(p) Macna K litcn, p. 51), s. 3; Baillie 615-610 ; 
Abdul Karim v. Abdul Kayum (1006) 28 
All 312,345. 

(z) Casamullii v. Currimbhai (1911) 36 Bom. 214, 


(a) 


Sadik“lltuain v. Hashxm Ali (1916) 43 I. A. 
212, 219-220 ; 38 All. 027, 643-644, 86 I.C. 


<6) 


Nizamudin v. Abdul Oafur (1888) 18 Bom. 
264, 276, alHrmed on appeal to P.C. sub- 
nomlno; Abdul Oafur v. Nizamudin (1892) 
17^Bom. ( l, 5, 19 I. A. 170, 17S r jjK to the j 


Abdul Latif (1013) 37 Bom. 447. 458, 
17 I. C. 689; Abdoola v. Mahomed (1905) 
7 Bom. L. R. 306; Mahomed Shah v. 
Official Trustee of Bengal (1909) 36 Cal. 
431, 2 I.C. 292; Suleman v. Dorab Ali 
(1882)8 I.A. 117, 122. 

(e) Abdul Karim v. Abdul Qayum (1906) 28 All. 
342. 

(8) Banoo Begum v. Mir Abed Ali (1908) 82 
Bom. 172; Sira} Uutain v. Mushed 
Husain (1921) O. C. 321. 

(•) Mahomed Ibrahim v. Abdul Latif (1913) 37 
Bom. 447, 468, 17 T. O. 089. 
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(b) A makes a gift of Government promissory notes to B, on condition that B 
should return a fourth part of the notes to A after a month. The condition is void and 
B takes an absolute interest in the notes: see Baillie, 547; Ued., 488. [Here tho 
condition relates to the return of a part of the corpus). 

(c) A makes a gift of his mansion to B on condition that ho shall not sell it, or that 
he shall sell it to a particular individual, or that B shall give some part of it in iwaz 
or exchange. The condition is void, and B takes an absolute estate in the mansion; 
Baillie, 547 ; Movlvi Muhammad v. Fatima Jhbi (1886) 12 I.A. 169. See s. 139. 

(d) A makes a gift of certain property to B. It is provided by tho deed of gift 
that B shall not transfer the property. The icatraint against alienation is void, and B 
takes the property absolutely: Bobu I,at v. C ban sham Das (1922) 44 All. 633, (’22) 
A. A. 206, 70 I. C. 81. Seo Transfer oi J'ropcity Act, 1882, s. 10.] 

lied., 488-489 ; Baillie, 5*16-549. When one has mado a gilt and stipulated for a 
condition that is fdsid or invalid, the gift is valid and tho condition void”. Baillxe t 
646. In the illustration to the mi lion, tho condition is fdsnl. The condition in tho 
illustration to s. 139 lias been held not to bo f&std. 


Life-eatates may be created by wakf.— See «. loo below. 

139. Condition in the nature of a trust.—Where property 
is transferred by way of gift, and the donor does not reserve 
. dominion over the corpus of the property nor any share of 
dominion over the corpus', /but stipulates simply for and 
obtains a right to the recurring income during his life, the gift 
and the stipulation are both valid. Such a stipulation is not 
void, as it does not provide for a return of any part of the corpus 
as in s. 138, ills, (b) and (c). The stipulation may also Ibe 
i enforced as an agreement raising a trust, and constituting a 
’|vulid obligation to make a return of the proceeds during the 
time stipulated. It was so held by the Judicial Committee 
of the Privy Council in Nawab ZJmjad Ally v. Mohumdee 
Begam (/) [ill. (a)] which was a Shiah case and in Mohammad 
Fakhr Jahan (g) which was a Sunni case. 

The principle of the above decision has been extended by 
the Indian Courts to cases in which the gift was made subject 
to the condition that the donee shall pay the income to a 
person or persons nominated by the donor during the life of 
such person or persons [ills, (b) and (c)]. 


([) (1887) 11 M. I. A. 517, 647-548; Mina 

Bat him y. Bindaneem (1928) 8 Bang. 
843 [where It was held that the donor 
bad not divested himself completely of 
all dominion over the property In that 

.untamed a condition . 

should not tell the I 


the deed of trust c 


property without the consent of the 
donor, and that the reservation of a 
life-interest by the donor to hlmsell was 
therefore Invalid.] 

(0) (1922) 49 1A. 195, 208-210, 44 All. 801, 
814-410, 68 l.C. 254, (’22) A.PC. 281. 


Ss. 

138.139 
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Ss. [(a) A transfers and endorsos Govornmont promissory notes into the name of his 

139-140 son B, and delivers thorn to B as a gift, with a condition that B should pay the income 
thereof to A during his life. Both the gift and the condition are valid, and Bis bound 
to pay the income to A during A’a life: Nawub Umjad Ally v. Mohumdee Begarn (1867) 
11 M. I. A. 517, 547-548, a Shiah case. The same principle applies to a gift by a Sunni 
Mahomodan: Mohammad v. Fakhr Jahan (1922) 49 I. A. 195, 44 All. 301, 68 I. C. 254, 
(’22) A.PC. 281. 

(b) .4 makes a gift of his house to his son Jl with a condition that B should give 

the income of ono-thml of tho house to A’s grandson G during O’s life. Both the gift 
and tho condition aro valid, and B is bound to pay tho mcomo to G during C’b lifotime : 
Lali Jan v. Muhammad (1912) 34 All. 478, 16 I. (J. 105, a Sunni case. 

(c) .4 makes a gift of certain property to her son B with a condition that B should 

pay out of the income thereof Its. 40 every year to G during G'a life, and divido tho 
remaining income equally between him (B) and 1J during O'a life. Both tho gift and 
tho condition are valid, and B is bound to pay Its. 40 per annum to G and divide the 
remaining income equally lietweon himself anil L) until D'a death : Tumkalbhai v. 
Jmaliyaj Begum (1916) 11 Bonn 372, 39 1. 0. 96, a Sunni ease. 

(d) A Mahomcdan lady transfers certain immovable properties by way of gift to 
her nephews upon condition that they should pay her Its. 900 every year for her main¬ 
tenance. She also reserves a right of residence for herself in a portion of one of tho pro¬ 
perties. The deed of gift contains a stipulation that if tho payments are not regularly 
made, sheshould bo at liberty to recover them by a suit. This is not a valid gift, for tho 
payment of Its. 5)00 is not made dependent upon tho profits of the corpus being 
sufficient to moot it, as in ills, (a), (b) and (c); the consideration for the transfer is the 
promise to make the payrnont in, any event : Satifuddtn v. Mohuuldin. (1927) 54 Cal. 
754, 767, 105 1. C. 67, (’27) A. (’. 8081. 

, Note - -The transaction in each of the illustrations (a), (b) and (c) is in substance a 

139A. Gift over—A gift of property to A and B in equal 
shares with a condition that if either of them died without 
leaving male issue his share should go to the other, is valid 
according to the Shiah law (h.) 

According to the Sunni law, the condition would lie void, and A and B would each 
take his share of the property absolutely, and it would descend on Ills (loath to his heirs ; 
seo s. 138. 

140. Revocation of gifts—A gift may be revoked by the 
donor at any time before delivery of possession. The reason 
is that before delivery there is no complete gift at all. 

A gift may be revoked [Expin. II] even after delivery of 
possession, except in the following cases :— 

(1) when the gift is made by a husband to his wife or 
by a wife to her husband ; 

(A) Mmammal Wahxbunnita v. iluthaf Hmain (1927 2 Luck. 187 95 I.C. 113, (’27) A.O. 328. 
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(2) when the donee is related to the donor within the S. 140 

prohibited degrees; 

(3) when the donee is dead ; 

(4) when the thing given has passed out of the donee’s 

possession by sale (i), gift or otherwise ; 

(5) when the thing given is lost or destroyed ; 

(6) when the thing given has increased in value, 

whatever be the cause of the increase (i ); 

(7) when the thing given is so changed that it cannot 

be identified, as when wheat is converted into 

flour by grinding (j) ; 

(8) when the donor has received something in exchange ' 

(iwaz) for the gift [see ss. 140 and 141]. 

Explanation L—A gift may be revoked by the donor, but 
not by his heirs after his death. 

Explanation II.—Once possession is delivered, nothing, 
short of a decree of the Court is sufficient to revoke the gift. 

Neither a declaration of revocation by the donor nor even the 
institution of a suit for resuming the gift is sufficient to revoke 
the gift. Until a decree is passed, the donee is entitled to use 
and dispose of the subject of the gift. 

lied. 485 ; Baillie, 533-537. The reason why a gift to a person other than a husband 
or wife nr to a person other than one related within the prohibited degrees may bo revok¬ 
ed is thus stated in the Hcduya, p. 18<>: “ The object of a gift to a stranger is a return ;— 
for it is a custom to send presents to a person of high rank that ho may protect tho 
donor; to a person of inferior rank that (lio donor may obtain his services ; and to a 
person of equal rank that he may obtain an oquivalont; -and such being tho caso 
it follows that the donor has power of annulment, so long as the object of tho deed is 
not answered, since a gift is capable of annulment.” 

A gift made in favour of any of the persons mentioned in els. (1) and (2) of this 
soction cannot be revoked at all, not even if the donor has expressly reserved to him¬ 
self a right of revocation. In all other cases a gift is revocable, unless tho power of 
revocation has como to an end by tho happening of any of tho events mentioned in cIb. 

<3) to (8). If no such event has happenod, the donor may revoko tho gift, even though 
ho may have declared that ho would not revoko it. The reason is that, oxcopt in the eases 
mentioned in els. (1) and (2) the power of revocation is inherent in the donor of every 
gift (1c). Contrast soc. 120 of tho Transforof Property Act, 1882, which does not apply 
to Mahomcdan gifts. 

(t) Wali Bandi v. Tabeya (1919) 41 All. 534, 50 «J) Maqbul v. Ghafur- un-nuua (1914) 36 AU. 

I C. 910; Maulatn v. Mould Ilakhth 333, 24 l.C. 225. 

11924) 46 All. 260. 78 l.C. 222. [24J A.A. l») CaitamaUy v. Cvrrimbhai (1911) 86 Bom. 

307, 214. 251-266, 12 l.C. 225. 
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Ss. ' /Shiah law. — The Shiah law differs from the TTanafi law in the following particulars :— 

140,141 (a) a gift to any blood relation, whether within the prohibited degrees or not, is 

irrevocable after delivery of possession; 

(b) a gift by a husband to his wife, or by a wife to hor husband, is, according 

to the better opinion, revocable (Baillie, Part If, 205-206). 

(c) a gift may bo revoked by a were declaration on the part of tho donor without 
v any proceedings in Court [Baillie, Part IT, p. 205. f.n. (10)]. 

141. Hiba-bil-iwaz (gift with exchange).— (1) A hiba-bilr 
iwaz, as distinguished from a hi ba or simple gift, is a gift for a 
consideration. It is in reality a sale, and has all the incidents 
of a contract of sale. Accordingly possession is not required 
to complete the transfer as it is in the case of a hiba, 
and an undivided share ( mushaa) in property capable of divi¬ 
sion may be lawfully transferred by it, though it cannot be 
done in the case of a hiba ( l ). Two conditions, however, 
must concur to make the transaction valid, namely, (1) actual 
payment of consideration (iivaz) on the part of the donee, and 
(2) a bona fide intention on the part of the donor to divest 
' himself in praesenti of the property and to confer it upon the 
donee* The adequacy of consideration is not material; but 
whatever its amount, it must be actually and bona fide paid (m). 
Such a transaction is called the hiba-bil-iwaz of India as 
distinguished from “ true” hiba-bil-iwaz dealt with in the notes 
below. It was introduced by the Muslim lawyers of India as 
a device for effecting a gift of mushaa in property capable of 
division ( n ). 

v (2) The High Court of Calcutta has held that the tran¬ 
saction being a sale, it must, where the property is immovable 
and is of the value of Rs. 100 and upwards, be effected by a 
registered instrument as required by sec. 54 of the Transfer 
of Property Act, 1882 (o). 

[(a) A and B, two Mahornedan brothers, own certain villages which are hold by 
them as tonants-in-coinnion. A dies leaving his brother B and a widow W. Somo time 
after A’s death, B executes a deed whereby he grants two of the villages to W. Two 
days after the date of the grant, but as a part of the same transaction, W executes a 


(l) Baillie, 122-123; Macnaghten, pp. 51-52, 

ss. 14 and 15 ; BtUndra Singh v. Maha¬ 
raja oj Darbhanga (1028) 55 I. A. 197, 7 
Pat. 500 ; Sort fuddin v. Mohiuddin 
(1927) 64 Cal. 754,1(>5 I.C. 87. (’27) A.C. 
8 8 ; Faish Ali v. Muhammad (1928) 9 
Lah. 428, (’28) A.L. 516. 

(m) Khajooroonista v. Houthan Johan (1876) 2 

Cal. 184, 3 I.A. 291; Muhammad Fait v. 
Ghulam Ahmtd (1881) 8 All. 490, 8. I. A. 


25; Chaudhari Mehdi Baton v. Muham¬ 
mad Baton (1906) 28 All. 439, 88 I. A. 68 ; 
Mohantal v. Mahmud (1922) 44 All. 680, 
67 I.O. 67, ('22) A.A. 347. 

<») Baillie, p. XXXV. 

(o) Abbot Ali v. Karim Baksh (1909) 18 C.W.N. 
160, 4 1.0. 466 ‘.Sarifuddin v. Mohiuddin 
(1927) 64 Cal. 754, 106 1.0. 67. (’27) 
. A.C. 808. 
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writing whereby in consideration of the grant to her of the two villages sho gives up 
her claim to her husband's estate in favour of B. The transaction is a hiba-bil-iwaz, and 
it is valid though possession may not have been delivered : see Muhammad Faiz v. 
Ohulam Ahmad (1881) 3 All. 490, 8 I. A. 25. 

(b) A Mahomedan exooutes a deod in favour of his wife whereby he grants certain 
immovable property to her in lieu of her dower. Possession of the proporty is not 
delivered to the wife. The transaction is nevertheless valid as a hiba-bil-iwaz: 
Muhammad Esuph v. Pattamsa Ammal (1889) 23 Mad. 70; Fateh Ali v. Muhammad 
(1928) 9 Lah. 428, (’28) A.L. 510. 

(o) A Mahomedan lady,who owns an undivided share ( >«ushaa) in certain immovable 
properties which are capable of division, exocutes a deoil whereby sho transfer her share 
in the properties by way of gift to her two nephews in consideration of the nephews 
paying Rs. 999 to her every year for her maintenance. The daoil provides that if thoy 
fail to make the payment* regularly, sho should bo at liberty to recover them by a suit. 
The deod is duly registered. The transact ion is valid as a hiba-bil-iwaz, though it is a trans¬ 
fer of a mushaa : Sarifuddin v. M >hiu,hun (1927) 54 Cal. 754,105 I.C. 07, (’27) A.C.808J 

True nature of transaction. —Though a transaction may be described in the plaint 
as a hiba-bil-iwaz, it is open to the plaintiff to show that it was in fact a Bimplo hiba, pro¬ 
vided that the point is raised at an oarly stage of the proceedings (p). 

Consideration. —It has boon hold by the High Court of Bombay that whatevor is 
a valid consideration for a contract within tho meaning of sec. 2, cl. (d), of the Indian 
Contract Act, 1872, is a valid consideration also for a hiba-bil-iwaz. It has accordingly 
been held that where a Mahomedan dies leaving two brothers and a daughter, and each 
brother relinquishes liis share in tho estate of the deceased in favour of the daughter in 
consideration of tho other doing so, the transaction is a hiba-bil-iwaz, the relin¬ 
quishment by one brother being consideration for relinquishment by tho other, and 
delivery of possession to the daughter is not nocossary to validate tho transaction (q). 

A gift “ in consideration of your being my cousin ” is not a gift for a consideration 
or a hiba-bil-iwaz. Such a transaction is a hiba or gift simple, and delivery of possession 
is necessary to validate the gift (f). Similarly a gift “ for having with cordial affection 
and lovo rendered sorvice to me, and maintained and treated mo with kindness and in¬ 
dulgence, and shown all sorts of favour to mo,” is a luba or gift simple. Such a transac¬ 
tion is not a hiba-bil-iwaz, there being no iwaz or consideration, and delivery of possession 
is necossary to validate the gift (a). 

Adequacy of consideration — In Khajooroonissa v. Eowshan Jehan (t) winch is the 
leading case on tho subject, their Lordships of the Privy Council said: “ Undoubtedly, 
the adequaoy of tho consideration is not the question. A consideration may bo per 
fectly valid which is wholly inadequate in amount when compared with tho thing given. 
Some of the cases have gone so far to say that oven a gift of a ring may bo a sufficient 
consideration; but whatever its amount, it must bo actually and bona fide paid.” V 
It would seem to follow from this that liowovor small the consideration for a hiba-bil-iwaz 
may be, the transaction would be valid if tho consideration was actually and bona fide 
paid. But a different viow was taken by the High Court of Bombay in a case in whioh 
tho consideration for a grant was Rs. 10. No attempt was mado to ascertain whether 

(J>) Serajuddin v. Itab (1922) 49 Cal 161, (’22) (r) Jafar Ali v. Ahmed (1868) 6 Bom. H. 0. 

A.C. 2B8, 70 I.C. 203. A. C. 37. 

<«) Muhammadunma v. Bachelor (1905) 29 Bom. (f) Rahim Balcluh v. Muhammad II at an (1881) 
428; Athidbai v. Abdulla (1900) 31 Bom. 11 AU. 1. 

271. (() (1876) 2 Cal. 184, 197, 3 I. A. 291. 


S. 141 
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Ss. the amount was actually and bona fide paid, and the Cornt. came to tho conclusion from 
141,142 the inero fact that the consideration was only its 10 that the transaction could not be 
sustained ns a hibn-btl-iunz (ft). It is submitted, with great respect, that this view of 
the law is erroneous. It has in fact been held that even a topj of the Koran is a good 
consideration foi a htb'i-bd-m'uz (»). 

/ nifid ton to transfer in prac.sc.nl t.— -Where property w .is tansferred to a donee subject 
to a reservation of tho possession and enjoyment to the donor and Ins wife during their 
lives, it was In-Id by tlieir Lordships of the l‘riv\ Council that there was no intention oil 
the part ot the donor to divest hnnse.lf in prosenft of tho property, and that tho transac¬ 
tion could not be uphold as a kdm-bd-ncaz (ir). 


True hUta-bil-umz.- -Ihba-bil-iiru. means, literally, a gift for an exchange. It is 
of two kinds, one being the true hibu-bU-iu’az, that is, hibn-bil-nvaz as dciined by tho 
older jurists, and the otliei tho htba-bd-iwuz ot India. In the former there are two acts 
namely, (1) the htba, which is followed by (2) an independent, and uncovenanteil iwaz 
(roluin-gift), that is, an nniz not stipulated tor at the tune of tho hi bn. In tho latter 
there is only one net, tho twaz or exchunge being involved in the eontrm t of gift as its 
direct consult ration [ bailin', 122J. In the true htbu-bd-twaz, tho htba and twaz aro both 
governed by tho law of gilts. Thoro must be dchtciy of possession both of the htba and 
twaz, and they aio both subject to tho doctrine oi mushan. Tho donor may even after 
delivery revoke tho gilt [s 140J at any tune before the inn; is delivered to him, but after 
doliveiy of tho urns neither putty can revoke Ills gift. The transaction consists of 
Into di dinet mis of donation between two persons each ot whom is alternately the donor 
of one gift and the donee ot the other. Thus if .1 makes a gift of a i mg (o B and delivers 
it to him. and II, without halting stipulated for it, subsequently makes a gift of a watch to 
A, saying that it is tlm iwaz or return for tho gift of the ring, and delivers tho watch to 
him, the ti.insai-tion is a true hibii-bd-iwaz, and neither .1 nor B can rovol.o tho gift. But 
if B delivers the wat<h to A without saying that it. is tho tints <n lotum tor his 
gift, the transaction does not amount, to a hiba-bd-iwaz. Tho case is then ono of 
two hibns, and either party may revoke his htba |s. 140|. If A makes a gift of a 
ring to B saying, “ 1 liavo given this to you for so much,” it is a hiba-btl-nruz of India. ■ 
It is in reality a sale, while u true hiba-bd-itraz is not a sale either in its inception or 
completion (<). 


142. Hiba-ba-shart-ul-iwaz—Where a gift is made with a 
stipulation ( shart) for a return, it is called hiba-ba-shart-ul-iwaz. 
As in the case of hiba (simple gift), so in the case of hiba-ba-shart- 
ul-iwaz, delivery of possession is necessary to make the gift 
valid, and the gift is also revoeable-fs. 140]. But the gift 
becomes irrevocable on delivery by the donee of the iwaz 
(return) to the donor (?/). 


(u) Jligoftri v. Ismail (1870) 7 Bom. H. C., O.C. 

<•) Abbot Ah ▼. Karim Bakth (1009) 18 Cal. W. 
N. 100, 4 I. C. 460. 

(w) Chaudhari Medhi Baton v. Muhammad 
Baton (1908) 28 AU. 489, 453, 33 I. A. 68 
(It was also found that no consideration 
passed from the donee to the donor); 
Moota Adam Patti v. Ismail Moota (1909) 
12 Bom. L. R. 169.194, 8 X. C. 046. 


(x) BailUe, 122-123, 641-543; Rahim Bakth 
v. Muhammad Hatan (1888) 11 AU. 1; 
Sarifuddin v. Mohiuddin (1927) 64 Cal. 
764,106 I.C.67, ('27) A.C.808. 

(p) BailUe, 643-644 ; Hedaya, 488; Mogultha v. 
Mohamad Saheb (1887) 11 Bom. 617 
(having regard to the decision that posses¬ 
sion wss necessary, the transaction la 
wrongly described In the judgment aa 
hiba-m-maz]. 
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The main distinction between the htba~bil-ums of India, and hiba-ba-shart-ul-iwaz Ss. 
is that delivery of possession is not necessary in the former ease, while it is necessary 142*144 
in the latter case. 

The main distinction between hiba-bil-nrtiz as defined by the older jurists and hiba- 
ba-shart-ul-iwaz is that in the former e-ase the nraz proeeods etilinitaiili / from the donee of 
the gift, while in the latter ease it is expressly xUprinted for between the- parties. The 
former bears the character of a gift throughout anil does not partake of the character of a 
sale either in its inception or completion, while as regards the latter, it is a gift in its first 
stage, but it. partakes of the character of a -.ale after possession has been taken by tho 
donee of the thing given and by the donor of the muz, n> that the transaction, when 
completed, is exposed to xhufu or pre-emption aim either party mav return the thing 
delivered to him for a defect. These two uu[dents, namely, the light of pre-emption > 
anil the right to return a tlung for a i.ofeet. i.e two of the incidents of the contract of sale ' 
in the MahoineiUu law. As hibn-bu-shad-id-mxiz is not common in India, it is useless 
to pursue the matter further. As to the incidents of silo in Mahonnslan law, the student 
is referred to Bnillie\ Digest, 2nd oil . Introduction to the Chnptei on Sale, pp. 775-78:1 

See ills. (a), (b) and (u) to s. 139. and notes. 


143. Areeat—The grant of a license, rcsumable at the 
grantor's option, to take and enjoy the usufruct of a thing, is 
c&\\e,(\_Areeqt ( 2 ). 

Hcilaya, 178. 

A fa hit is a transfer of ownership without consideration. A hibnbiliwnz is u transfer 
of ownership for a consideration. An ureal is not a transfer of ownemhip, hut a temporary 
licence to enjov the profits so long as the grantor pleases. A hiba is revocable except in 
certain cases (s. 140). A hiba-bil-iwaz is not revocable in any case., An areeat is 
revocable in every ease. 


144. Sadakah.—A Sadakah is a gift made with the object 
J of acquiring religious merit. Like hiba, it is not valid unless ‘ 
accompanied by delivery of possession ; nor is it valid if it, 
‘^consists of an undivided share in property capable of division 
[s. 134]. But unlike hiba, a sadakah, once completed by deli- 
very, is not revocable; nor is it invalid, because it is made ter 
two or more persons jointly, provided the donees are poor 
persons [s. 135.] 

Baillie, .■>54-55ti; lied., 489. The distinction between hiba and siulakuh lies in the 
object with which it is made. In the case of hibrt, tho object is to manifest affection 
towards the donoe, or to win his regard or esteem ; in the case of sadakah, the obj'ect is 
“ to acquire merit in tho sight of the Lord.” A gift, it is said, may amount to a sadakah , 
even if it bo made to rich relations, provided the obj'ect is to acquire religious merit. 


(z) Muhammad Fail v. Ghulam Ahmad (1881) I 
3 All. 490, 8 I. A. 25 ; Mumtaz-un-Nisea v. 
Tufaxl (1906) 28 All. 264, as explained lu | 


Khalil Ahmed, In tlui matter of (1908) 30 
All. 309; Muhammad tiiddxq v. Bitaldar 
(1926) 1 Luck. 216. 
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S 8 . But it is doubtful whether the Courts would enter upon any inquiry as to the motive 
144,145 with which a gift is made. It is therefore best to describe a mdatah as a gift for a 
religious, pious or charitable purpose. 

145. Marumakkattayam law—Where a gift is made by 
a Mahomedan husband governed by the makattayam law 
to his wife who is governed by the marumakkattayam law and 
to her children, the property becomes the exclusive property of 
the donees with the incidents of tar wad property subject to 
marumakkattayam law, and on the death of the wife it does 
not pass to her heirs under the Mahomedan law («). 

(a) 1'uUatheruvaU v. Mannamlunnyil (lOOrt) 31 Mail. 228. 
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CHAPTER XII. 

Wakfs. 

146. Wakf as defined in the Wakf ActWakf, as defined s. 146 
in the Wakf Validating Act, 1913, | s. 2, cl. (1)] means the 
permanent dedication by a person professing the Mussalman 
\ faith of any property for any purpose recognized by the, 
Mussalman law as religious, pious or charitable. 

Waif us defined by Mabomn an The term wakf literally means detention. 

The legal meaning of w.ikt, accoiding In Aim II imfa, is the detention of a speeifie thing 
in the ownership of the vakij r r appropriator, and. the devoting or appropriating of its 
profits or usufruct in chanty or olio r yoml object i. According to the two disciples Abu 
Yusuf and Muhammad, t. rilf signifies the extinction <> f the appropnator’s ownership 
in tho thing dedicated and the detention of the thing in tho implied ownership of God, 
in such a manner thit its profits may revert to or bo applied for the benefit of mankind. 

Baillie, 557-558. See Hcdav.i, 231, 231. 

Hefei ring to tho definition of "wakf” in the Wakf Act. the Judicial Committee 
observed in a recent ease that it was a definition for the purposes of the Act, and not 
necessarily exhaustive (b). 

l/ "Any property." The above is the definition of “ wakf” as given in tho Mussal¬ 
man Wakf Validating Act Vf of 1II13. It is clear from that definition that a wakf may 
be created of any property, whether it be movable or immovable.' Before that Act, 
it was settled law that a wakf may be made of immovable- property, but it wiih not sottlecl 
whether a wakf may be made of movable property. According to the Calcutta, Bombay 
and Madras High Courts, a wnkf cannot be made of movable- property, unle-ss the mov¬ 
able was accessory to immovable propcity, as, for instance, it was cattle attached to 
agricultural land, or unless the- wakf of movables was allowed by custom (c). On tho 
other hand, according to the Allahabad High Court, a wakf eoulel be crc-ate-el e»f movable 
property, e.g., e-oins or shares in a company (rf). This distinction is still impeirtnnt, for 
the Wakf Art is not retrospootiv o, in othe-r words, it does not apply to wakfs created 
before the Act came into force, that is, 7th March 11)13 (see s. 100 below). 

Wakf of property subject to a mortgage or a leane. —A wakf may be made of pro¬ 
perty, though it may be subject to a mortgage (e) or a lease ; Baillie, 563-5(14. See 
s. 123 above. 

“ Permanent dedication." —A Mahomedan conveys immovable property to trustees 

( upon trust out of the income thereof to feed the poor for a period of five years, and 
to reconvey tho property to him at tho end of fivo years. This is not a valid wakf 
for the appropriation is not permanent, hut for a limited period only : Baillie, 565. 

(6) Ma Mi V. Kaltaniler Animal (1(127)54 1 A. v Mahomed (1009) 33 Mad. 118, 4 I.C. 

2:i, 27, 5 Rang. 7, 100 11'. 52, (’27) 139. 

A. R. (d) Aba Saiyd v. Bakar Ah (1901) 24 AU. 100 

(c) Kulsom Bibee v. Goolam Ttoonein (1005) 10 (e) Hhahazadi v.' Khaja Iiossain (1860) 12 W.R. 

Cal. W. N. 449 ; Falmabai v. Gulam Ho gen 498 ; Janjira v. Mahommad (1922) 49 Cal. 

(1907) 9 Bom. L.K. 1337 ; Kadir Ibrahim 477, 483, 97 I.C. 77, (’22) A. C. 429. 
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S. 146. Religious, pious or charitable purpose. —Tfte following are instances of religious, 

pious or charitable objects:— 

(1) mosques and provision for imams to conduct worship therein (/). 

(2) colleges and provision for professors to teach in colleges ( g ). 

(3) aqueducts, bridges and caravenserais (A). 

(4) distribution of alms to poor persons, and assistance to enable poor persons to 

perform the pilgrimage to Mecca (*); 

(5) celebrating the birth of Ali Murtaza (j ); 

((1) keeping tazias in tho month of Muharrain ( j ), and provision for camels and 
duldul for religious processions during Muharram (k); 

(7) repairs of miamharas (j) ; 

(8) celebrating tho death anmvarsaries (burst) of the settlor and of tho mernbors 

of his family (j ); 

(fl) performance of ceremonies known as kadam sharij ( l); 

(10) burning lamps in a mosque (m) ; 

(11) reading the Koran in public places, and also at private houses (in) ; 

(12) performance of annual fateha of the settlor and of members of his family («). 

[Tho ceremony of fateha consists m the recital of prayers for the welfare 
of the souls of deeoased persons, accompanied with distribution of alms 
to the poor]; 

(13) expenses in connection with tho family mausoleum, daily breakfasts during 

Kutnzun (»). 

The following objects have been held to bo neither religious nor charitable:— 

(1) maintaining a private tomb, as distinguished from the tomb of a saint (p). 

(2) reading tho Koran at tombs or graves (q) \V 

[Mr. Ameer All is of opinion that both these objects are valid ; see his Malio- 
medan Law, Vol. 1, p. 389. | 

Where some objects ore not legally recognized. —A wakf is not rendered wholly inva¬ 
lid merely because some of the objects of tho endowment are not such as are regarded 
by tho Mahoniednn law ns being proper objects of a wakf (r). 

Whether the objects of wakf must be certain. —According to the English law the ob¬ 
jects of a trust, whether public or private, should be certain, otherwise the trust is void 
for uncertainty. The leading English case on public trusts is Morice v. The Bishop of 


a ) 

<0 

(»*) 

<») 


Malllle, 574. 

Malllle, 674. 

Huilaya, IMU. 

Hcdtivu, 240 

HUM Jan. Kalb Husain (1009) 31 All. 136, 
1 I «! 7B3 , Sai/ul 1 small v Hamrdt 

Begum (1921) 6 l*«t. L. J. 218, 235-236, 
62 I V 455 

Syed Ali Zamin \. Syed Muhammad Akita r 
Ah (1928) 7 Pat. 426, (’28) A.P. 
441. 

I'hul Chant v. Akbar Yar Khan (1896) 19 
All. 211. 

Alazhar Husein v. Abtlul (1011) 33 All. 400, 
9 1.1' 753 

Luchnuput Singh v. Amir Alum (1882) 9 Cal. 
176; PhulChandv Akbar Yar Khan (1896) 


19 All. 211; BibaJan \ Kalb Husain (1909) 
31 Ali. 136, 1 1C 763; see p. 139 ot 
the report, Mazhar Husain v Abdul 
(1911) 33 All 4(H), 9 I (’. 753, [Stan¬ 
ley, C.J., dulrUante] , Mutu Jtamanadan v. 
Yarn Lem'ai (1017), 44 I.A 21, 27, 40 Mad. 
lie, 122, 39 I (’ 235. See also Salebhai 
v. Saftabu (1912) 36 Mom. Ill, 12 1. C. 
702, 

(o) Syed Ali Zamin v. Syed Muhammad Akbar 

Ali (1928) 7 Pat. 426, (’28) A.P. 

(p) Kaleioola v. Nuseerudeen (1894) 18 Mad. 

201 ; Zooleka lixhi v. Syed Zynul Abedin 
(1904) 6 Mom. L.lt. 1058. 

(?) Kaletoola v. Nuseerudeen (1894) 18 Mad. 201. 
(r) 7 Pat. 426 458, (’28) A.P 441 supra. 
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Durham («). Tn that caso it was held by Lord Eldon that a bequest for “ such objects Ss« 
of benevolence or liberality as the executor should most approve of” was too 146»148 

vague to bo enforced. It has similarly been hold that a trust for " charitable or bene¬ 
volent purposes ” (t) or for “ purposes charitable or philanthropic ” («), or for “ such 
charitable or public purposes as my trustee thinks proper” (i>), is void for uncertainty. 

Following this principle, it has been hold by the Privy Council that a gift by a Hindu to 
dharam, an expression equivalent to " charitable, religious or philanthropic purposes,” 
is void for uncertainty (tr). In an old Bombay cam* the High Court expressed the opinion 
that a bequest' by a Khoja Mnhomcdan to dhautm is void for uncertainty {«). In a 
Punjab case it was held that a w.ikf for such charitable objects us the trustees should 
think proper ami for such purpose as that 'he wltlor should obtain certain 
bliss therefrom, was void for uncertainty (v) Mr. \moer All is of opinion that the 
principle of Mori re v. The lit shop of l>m hum is not applicable to irak/i {:). On 
the other hand, Kir Poland Wilson is of opinion th.it that principle does apply to 
wakfs («). Mr Tynbji takes the si,no \>e\\ as M’. Ameer All (6) The point, however, 
should not present much difficulty since the passing of the Wakf Act. Wakf as defined 
in that Act is a dedication for ” religious, pious orchantablo ” purposes recognised by the 
Mussulman law ("oc s. 161 below). Whatever purpose, therefore, is “ religious, pious 
or charitable ’ according to the Mahomedan law, can form tho subject matter of a 
valid wakf. In a recent \ 1 lull,iliad case it was held that a dedication of a portion of a 
Mahomod,ill's property for the reading of fatehn and for Vmttr.i-Khuir (charitable pur¬ 
poses) including the maintenance or his poor relations and dependunts, is not void for 
uncertainty (<’). As to tho expression “ hh-ti/ritl,'' see tho undermentioned case (</). 

Personal grant. —A grunt to a person and his heirs subject to the condition that 
tho income should bo used in perpetuity for an iiiiambara is valid (e). 1 

147. Persons capable of making wakfs—Every Mahome¬ 
dan of sound mind and not a minor may dedicate his property 
by way of wakf. 

Baillic, 500. Sec as to majority notes to a. 101 above. 


148. Form of wakf immaterial—A wakf may be made 
either verbally fir in writing. It is not necessary to constitute 
a wakf that the word “ wakf ” should be used in the grant ( /). 

(Note that the provisions of the Indian Trustees Act II of 1882 do not apply to 
wakfs, see s. 1 of the Act.) 


A wakf may be created by an Indenture of Trust in the Knglish form in which caso 
the legal estato in tho wakf property becomes vested in the trustees (g ); or the founder 
of the wakf may simply appoint mutawallis to superintend and manage the w’akf 


(») (1804) lOVes. 522. 

(0 In re Riland (1881) \V. N 173. 

(u) In re Macduff (18(16) 2 Oh 463. 

(o) Blair v. Duncan 11902] A. C 37. 

(to) Runchordas v. ParmtxJbai (1890) 23 Bom. 
725, 26 1A. 71 

(*) Qanqabhai v. Thavar (1863) 1 Bora H C, 
O C. 71. 

(V) Shahab-ud-Din v. Sohun JmI (1907) Piinj. 
Her. No. 75. See also Advocate-General 
v. Hormtuni (1905) 29 Bora. 375. 

(i) Ameer All, Vol I, 325. 

<tl) Wilson, 8. 322. pp. 344-345. 

(ft) Tyabjl, p. 596. 


(r) Mnknrram v Anjuman-un-Nissa (1923) 45 
All 152. 00 l.C 836, (’24) A A. 223. 

(d) Advocate-General v. Jimbubai (1917) 41 Bom. 

181. 282-284. 31 l.C. 100 

(e) Muhammad Baza v. Yadi/ar (1924) 51 I A. 

192. 51 Cal. 446,80 J.C.645, ('24)A 1>C. 109. 
(/) Jeuian Das v. Shah Koobeer-ooil-Din (1840) 
2 M. 1 A 390; Naliq-un-Ntssa v Mati 
Ahmad (1903) 25 All. 418 IShtali law] ; 
Muhammad Hamid v. .lfian Mahmud 
(1923) 50 I.A., 02, 104, 4 ball. 15, 28, (’22) 
A.PC. 384, 77 l.C 1009. 

(0) Ram Outran v. Fatima Begam (1915) 42 
Cal. 933, 938, 27 l.C. 442. 
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Ss. 

148451 


property in which ease tho property iloes not vest in the mutawallis (&). In the lattor case- 
as much as in the former, the mutawallis are entitled to sue for possession of tho wakf 
property in the hands of third parties (i). Keo s. 103A and notes thereto. 

149. Wakf may be testamentary or inter vivos—A wakf 
may be created by act inter vivos or by will [s. 150]. 

It was held at one time that a Shiah cannot create a wakf by will, but it has since 
been held by the Privy Council that a Shiah may create a wakf by will as well as by an 
act inter nro.i (j). 

A wakf created by will is not invalid merely because it contains a clause providing 
that the wakf should not operato if any child should be born to the testator in his life¬ 
time. The reason is that a testator has the power in law to revoke or modify his will at 
any time he likes, and he may therefore revoke a wakf created by will even without 
reserving any express power in that behalf (k). 

150. Limits of power to dedicate property by way of wakf — 
A Mahomedan may dedicate the whole or any part of his pro¬ 
perty by way of wakf. But a wakf made by will or during 
marz-ul-maut cannot take effect to a larger amount than the 
bequeathable third without the consent of the heirs. v 

Hed., 233; Bail lie, <>12. The same is the rule of Shiah law (l). 

A testamentary wakf is but a bequest to clnrity, and it is therefore governed by the 
provisions of s. 104 above relating to wills. 

J 151. Delivery of possession and registration— (1) A wakf 
inter vivos is completed, according to Abu Yusuf, by a mere 
declaration of endowment by the owner. This view has been 
adopted by the High Courts of Calcutta ( m ), Rangoon (n)/ 
and Bombay (o). According to Muhammad, a wakf is not 
complete, unless, besides a declaration of wakf, a mutawalli 
(superintendent) is appointed by the owner and possession 
of the endowed property is delivered to him [Hed., 233 ; 
Baillic, 550]. This view has been adopted by the High Court 
of Allahabad (p). i - 

(2) The founder of a wakf may constitute himself the 
first mutawalli (superintendent). The founder and the muta- 


</i) Muhammad Rustam Ah > Mushtaq Ihuain 
(11120) 47 I A. 224, 12 All COO, 57 I I’. 
229. 

(i) (1020) 47 1 224, 42 All. C00, 57 T (!. 329, 

(j) ISnqttr All Khan v. Anjuman Ara Regain 

(1902) 25 All 236, 30 I A 94 
<*) Muhammad Ashan \ f maniaraz (1900) 28 
All 033; Abdul Karim v Shofiabmssa 
(1900) 33 (VU 853 

(!) All Husain v. Fatal (1911) 36 All 431, 23 
I C 291 

(m) Doe drm Jan lUbi v Abdulla Barber (1838) 
Fulton, 345 , Juiijira v. Mohammad 


(’22) A 


22) 49 Cal. 477, 485-488, 07 
.. 429 


C 77, 


(») Ala R Khin v. Mating Sein (1924) 2 Rung. 
495,88 1 C 107, (’25) A K 71 

(o) AMnl Rajah v. Jimbabui (1911) 14 Horn. 

J,. 11. 295, 300-301, 14 I (’. 988; Hns- 
seinbhai Advoeale-General of Bombay 
(1920) 22 Bom L K. 846, 57 T C. 991. 

(p) Muhammad Aziz-ad-din v The l.eqal Re¬ 

membrancer (1893) 15 All. 321 ; Muham¬ 
mad Yunus v. Muhammad (1921) 43 All. 
487, 62 T. C. 890 ; Muhammad Shaft v 
Muhammad Abdul (1927) 49 All. 391, 9u 
I.C. 1052, (’27) A .A 255. 
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walli being the same person, no transfer of physical possession S. 151 
is necessary, whichever of the two views is upheld. But if 
the view of Muhammad is to prevail, as held by the Allahabad 
Court, the question arises whether there must be a mutation 
of the property into the name of the founder as mutawalli '/- 
as indicative of a transfer of possession. The High Court 
of Allahabad has held that it is not (r). This view, it is 
submitted, is incorrect. In a recent Privy Council case, where 
the question arose as to the validity of a Shiah wakf, their 
Lordships held that delivery of possession being necessary 
under the Shiah law. the wakf was invalid as there was no 
mutation of the proper tv into the name of the founder as . 
mutawalli (s). 


(d) Where by a wakfuama the owner of an immov¬ 
able property dedicates the property to Cod and constitutes 
himself the first mutawalli (superintendent), and reserves to 
himself the power of appointing mutawallis jointly with him or 
after his death, but the wakfnama does not purport to transfer 
the ownership to trustees as in the case of an English Indenture 
of Trust, the wakfnama does not require registration (<). t % 

Intention .—Where there is neither a declaration of wakf nor delivery of possession, a 
mere intention to set apart property for eharitable purpose's is not sufficient to oreato a 
wakf, even thorn'll it may bo followed by actual appropriation, as in thu ease of a 
definite sum of money, by applying the interest to the intended purpose («). 


If a wakf inter neon is created l>y a document, anil establishes by its terms a 
religious or charitable tiust, evidence is not admissible to show that the settlor had no 
intention to give effect to the trusts, and that the trusts were not in fact given effect, 
to (v). But such evidence is admissible if the wakf is not created by a document ( w ), or, 
if it is created by a document, the language employed ill tlie document is ambiguous (j - ). 

Slunk lair. -Under the Shiah law, a wakf inter vivos cannot be created by a mere ^ 
declaration; there must also be delivery of possession [ Bail lie. Part 11, 212). The 
possession given must bo such as the ease admits. Thus where the wakif is to bo tho 
tirst mutawalli. thcro_must.be a mutation of the property into his namo as mutawalli, 
■otherwise the wakf willlje void (y). 


(?) 


if) 

(*) 

<0 


l,. It. 29a, sou, 11 li uss ; Muhmnmti'i 
Rustam Ah v. Mushtaq Husain (1920) 47 
I.A. 221, 227, 42 All. 009. 012, 57 I.C. 
329: Hussembai v. Adnorale-Genrral of 
Bombay (1920) 22 Horn I, It H40, 57 T. 0. 
091 ; Janjira v Mohammad (11122) 40 Cal. 
477, 488, 67 t.C 77, (’22) A 0. 429 ; Abdul 
.laid v. Obed-ullah (1022) 43 All 410, 62 
I. C. 725 , Muhammad Zain v. Hur-ul- 
Hasan (1923) 45 All 6H2. 74 1.0. 142 ; 
Tafazzal v. Majid-ultah (1924) 5 I.ah. 59, 
79 I 0. 120, (’24) A. L. 432. 

45 All. 682, 74 I. 0. 142, supra. 

Ahadi lleaum v. Kamz Zamab (1927) 54 1. 
A. BB, 6 Pat HliU, UU l.U. B OO, (’27) A. 
1 *. 0 . 2 . 

47 1. A. 324, 42 All. 609, 57 I. C. 329, « 


(«) llanubi v. Narsinqrao (1907) 31 Horn 250. 
(r) Kuhum Jtibee (lolam Jlmamn (1905) 10 
0. W. X. 449, 481 , iMchmiput v Amir 
Alum (1882) 0 Cal. 170, 181. 

(iff) Sahti Ram v. Amjtid Khan (1900) All. W.N. 
150; Zooleka Bibi v. Syed Zqnul Abedm 
(1904) 0 Ho in. I, It 1058, 1007. 
lx) Hulsum lllbte v. tlolum lloisem (1905) 10 
0. \V N. 440, 484. 

(y) Abadi llequm v Hants Zainab (1927) 54 

1. A. 33, a l*at 259, 09 I C 009 (’27) A.P 0. 

2, approving Hamul All v. Mmawar 
Husain (1902) 24 All 257 ; Syed Ah Zamm 
v. Syed Muhammad Atebar Ah (1928) 
7 Pat. 420, (’28) A. P. 441; Syed Ah 
v. Syed Muhammad (1928) 7 Pat. 468, 
474. 
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Sg. 152. Revocation of wakf—(7) A testamentary wakf* 

152-154 that is a wakf made by will, may be revoked by the owner 
■ at any time before his death ( z ) [s. 149].^ 

A testamentary wakf, bruin 1,0 than a bequest for religious or charitable 

purposes, may be revoked like any other be<|uest, we s. 109 above. A wakf ereated 
I during iii'itz-ill-mnill stands oil the same footing (*») : see s. 114 above. 

(2) Where at the time of creating a non-testamentary 
wakf, the wakif reserves to himself the power of revoking the 
wakf, the wakf is invalid, v 

Bailin', 565: Hedaya, 234; Fatmabai v. The Ailronih-flevernl of Bombay (1882) ft 
Bum. 42, 51 : Assoobai v. Moorbut (11100) 8 Horn. L. It. 245, 250-251; Palhukutti v. 
Aralhalakiilh (181)0) IS Mad. 00, 73-74; .4 shna Bibi \. Awaljadi (1917) 44 Cal. 098, 
702, 27 I.C. 887. 

(d) But it is stated by Mr. Ameer Ali, on the authority 
of Iiadd-ul-Mukhtar, that the wakif can, in the case even of a 
non-testamentary vrakf, reserve to himself, at the time of the 
dedication, the power to alter the beneficiaries of the trust 
either by adding to their number or excluding some, or to in¬ 
crease or reduce their interest in it [Ameer Ali, vol. T, 4th ed., 
p. 426, paragraph headed “ Power to alter beneficiaries *']. 
In other respects a non-testamentary wakf once completed , 
cannot be altered or revoked. 

Hedavn, 231-232; Bin I he. 558: (Inlaw Jlvwttn Ajl A jam (I860) 4 Mad. H. C. 
44; llidmtaonnism v. Afzul (1870) 2 X.-W. I*. 420 fa Shmli chho|. Mill nr /{alum v. 
Narayandas (1923) 50 1. A. 84. 90. 50 Cal. 329, 335, 71 I. C. (>4<i, (’23) A.P.C. 44. 

153. Wakf of mushaa.—A mushaa or an undivided 
share in property may, according to the more approved view, 
form the subject of a wakf, whether the property be capable of 
division or not. 

Exception. —The wakf of a mushaa for a mosque or for a 
tomb is not valid. - 

Hod., 233 : Bailin', 573. The approved opinion above referred to is that of Aim 
Yusuf. According to Muhammad, the wakf of a mushaa m property capable of partition 
is not valid, for ho holds that delivery of possession by the endowor to a mulaualli is 
a condition noecssarv to the validity of a wakf l see s. 151 above. See as to mushaa 
ss. 132-134 above. 

154. Contingent wakf not valid.--lt is essential to the! 
validity of a wakf that the appropriation' should not be made ! 
to depend on a contingency. v 

A Mahomedaii wife conveys her property to her husband upon trust to maintain 
herself and her children out of the income, and to hand over tho property to the children 
on their attaining majority, and in the event of her death without leaving children, to 
devote the income to certain religious uses. This is not a valid wakf, for it is contin¬ 
gent on the death of tho settlor without leaving issue : Pathukutli v. Avathalakutti (1888) 
13 Mad. (SO ; Casa malty v. Curnmbhoy (1911) 36 Bom. 214, 258, 12 I. C. 225. 

(z) Muhammad Ahaun v. Umardaraz (1000) I (a) Hayed Abdula v. Sayad Zain (1889) 13 Born. 

28 All. 033. I 553, 500. 
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Tiftillie, 504. The sumii is tho rule of Shiah law : Huillie, Part II, 218 ; Sye la Bibi 
v. Mughal Jan (ft). 

As to an alternative bequest to charity, see s. 108A above. 

‘ 155. Reservation of life-interest to settlor—Where the 
settlor is a Hanafi Maliomedan, he may reserve a life-interest 
to himself in the income of the wakf property or in a portion 
of the income. He may provide for his maintenance during 
his lifetime or for the payment of his debts out of the income. 
See the cases cited in the illustrations and Wakf Act, sec. 
{3), cl. (b). 


[(a) A Hanafi Muhomcditii fepimli miiucvs Ik r house fo her husband upon trust 
to pav the income of the house to hei during hei lit % and trom amt after her death 
to devote the whole ot it to eertaui charitable purposes. This is a valid wakf, though 
the charitable trust is not to conic into effect until after the founder's death : Hedaya, 
237 ; 1 )<>t dem Jan lleebte v Ahdnolah (1838) Fulton's Hep. 3to : Falmabibi \. Ailrarute- 
(leneral of Bombay (1881) 0 Bom. 42. 51-52; Caximmally v. *N'// Currunbhoy (1!H2) 30 
Bom. 214, 12 1. <\ 225, Muhammad Zaui v. Sui-ul-llaxan (1!>23) 45 All. 082, 74 1. (1. 
142 ; Mu K Finn v. Mating Sen (1924) 2 Hang. 4!)5, 88 I. ('. 107, ('25) A. H. 71 


(b) A llanuti Maliomoduli executes a deed of wakf by which he dnecls that tho 
income of the property dedicated should in the first, mstaine he applied for the payment 
of his debts, and after the debts are paid, towards certain religious and charitable 
purposes. This is a valid wakf, though the charitable trust is not to come into 
operation until after all the debts have been paid: Luehmipnl v. Amir Alum (1882) !l 
Cal. 17(1; Janjira v Mohammad (1922) 49 Cal. 477. 483. 07 I. C. 77. ('22) A. C. 429 La 
case under the Wakt Act). Such a wakf is not valid under the Shiah law : see below 
“ Shiah law.”] 

Waif Ail. —The present section is substantially a reproduction of s. 3, cl. (b) of tho 
Wakf Act. That section applies to llanali Sunnis only. It docs not apply to Sunnis of 
other sects, nor does it apply to Shiahs. 

1‘rorixion, for Millar's i wide nee.. —It would Rccm that a provision for the residence 
of the settlor during his lifetime in the endowed property is not invalid (r). 


Shiah lau\ -According to the llanuti law, the settlor may reserve the usufruct of 
the endowed property to himself for Ins life. According to tho Shiah law a wakf is not 
. | valid unless the settlor divests himself of the property trom the date of the creation of*/ 
'■ the wakf (d). "Hence a settlor cannot, according to that law, reserve to himself a 
life-interest in tho income or any portion thereof (Bailhe, Part II, 218-219J. It has 
been held by the High Court of Allahabad that if the settlor reserves the whole income 
to himself, the wakf is wholly void; but if he, resetves a portion of the income, e.g., 
one-third, the wakf is void as to one-third only of the corpus, but valid as to the 
remaining two-thirds (e). In a recent case their Lordships of tho Pnvy Council expressed 


(ft) (1002) 24 All. 231. The actual derision In 
this case cannot be supported since the 
Privy Council ruling in Uaqur Ah Khun 
v. Anjuman Am Jtegum (1002) 25 All. 230, 


ie) Sec Muhammad Shaft, v. Muhammad Abdul 
(1027) 40 All. 301, at p. 305, 00 1. C. 
1052, (*27) A. A. 255. 


(tf) Ah Itazav. Santcnl Oat (1010) 41 All 34, 
48 1.C. 212. 

(«) H"Ji Kulub v. Mehrum Jitbee (1872) 4 
N. W. P. 155; Hamid Ah v. Mujatear 
Husain (1002) 24 All. 257 


Ss. 

154,155 
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a strong opinion that oven if tlio settlor reserved a life-interest to himself in a portion 
of the income, the wakf was wholly void (/). But a wakf can validly provide that the 
wakif while holding the office of mntawalh shall enjoy the salary which the deed properly 
assigns for the inutawallis generally (tj). Though a wakif under the Shiah law cannot 
reserve any life-interest to himself, he may create a life-interest in favour of another 
jteruon, e gr., his wife (h.) 

Again, according to the Shiah law, a wakf is not valid, if it provides for the payment 
of the settlor’s debts. 1 ' The reason is that aeeording to that law the settlor should divest 
luriiself of all interest in the endowed property, anti reserve nothing for himself either 
directly or indirectly (»): Baillie, Part IT, 218-210. 

^ 156. Wakf by immemorial user—When land has been 

used for time immemorial for a religious purpose, e.g., for the 
jjurposc of a burial ground, then the land is by user wakf, 
though there may be no evidence to show when or how it was 
originally set apart for that purpose (/). 

157. Wakf property cannot be alienated or attached — 
When property is dedicated by way of wakf, the ownership 
is deemed to he transferred from the dedicator to the Almighty, 
and all proprietary rights of men are thenceforth extinguished 
in the property (k). The property therefore cannot be 
alienated (l) except in the cases mentioned in secs. 168 
and 109, nor can it be attached in execution of a personal 
decree against the mutawalli (tn), nor can it pass to the heirs 
of the dedicator on his death. 

I Till., 231, 232; Baillie. IkiS-SUO; Multi Humanandan v. Yarn Levan (»); Kutayan 
v. Mamtnanna (<>). 


158. Doctrine of cypres.—Where a clear charitable inten¬ 
tion is expressed in the instrument of wakf, it will not be per¬ 
mitted to fail because the objects, if specified, happen to fail, 
but the income will be applied for the benefit of the poor or to 
objects as near as possible to the objects which failed (ji ). 

Shiah law .—The sunic is the rule of Shiah law : Baillie, Part LI, 21t>. 

158A. Suit for declaration that property is wakf—A suit 
for a declaration that property belongs to a wakf can be 


la) 54 I. A 33, 09 I. C 1052, (’27) A. 1*C. 2, 
supra 

(h) Muhammad Ah nan v. Vmardarz (1006) 28 
All 633. 

(t) Hamid Alt v. Mujavar (1902) 21 All. 257, 


(1) Ses Jeiran Don Sahu v. Shah 


(1810) 2 M I. A. 300 

(0 Sou Afiman v. Hamid-ud-din (1010) Lah. 
I,. J. 55. 

(m) Shah Mohammad v. Mohammad (1927) 

2 J.lirk. ton. 100 J. 0 241, ('27) A. O. 113 ; 
Muhammad Ismail v. Muhammad (10211 
43 All. 508, 02 I. C. 904. 

(n) (1917) 44 1 A. 21, 40 Mad. 116, 39 I. C. 235. 

(o) (1912) 35 Mad. 680, 683, 18 I. C. 195. 

(p) Jiulsom lltbee v. Qolam Jlossem (1005) lb 

C. W. N. 449, 484-485; Salrbhai v. Bai 
Safiabu (1912) 36 Bom. Ill, 12 I. C. 702, 
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maintained by Mahomedans interested in the wakf without 
the sanction of the Advocate-deneral. The provisions of 
sec. 92 of the Civil Procedure Code, 1908, do not apply to 
such'ai suit. That section applies only to suits claiming any 
of the reliefs specified in it ( 7 ). 

Family Settlements by way of Wakf. 

History Of the Wakf Act.—In ord» r tn understand what follows, wakfs may bo 
divided into two classes, viz., (1) publie anil (2) puvatc. A public wakf is one for a public 
religious or chant able objeet. A private vv.ikf h one toi the benefit of the settlor’s 
^.family and his descendants, it is really a wakf m favour of unborn descendants, mid is 
technically called imkf-alal-anlad. In -»i.» earlici eases it was laid down that “ to 
constitute a valid wakf there mint he a dedicate 11 of property solely to the worship 
of Clod or to religious 01 to ch'iiitublc inirposes” (r), in otliei words that a private wakf 
could not be recognised by a Court of law. But this extreme view was rejected (a), 
and private wakts came to be rcroeniseri subject to certain limitations. The question 
is to what extent then weic recognised before the Mussulman Wakf Validating Act 
VI of 11113, and to wliat extent they an* iccognised under that Act. We proceed to 
answer this question, dividing at the same time private wakfs into two classes :— 

/. Wakf in favour of the settlor's descendants. including unborn personi, without any 
trust for the poor or for other religious or charitable purposes, as when* a Mahomedan settles 
property for the benefit of his descendants without declaring that in the event of the 
extinction of the family, the income shall bo applied for the benefit of the poor 
or for other charitable object. Such a trust was invalid before the Wakf Aet (I). It 
would also bo invalid under the Wakf Aet: see tho proviso to s. 3 of the Wakf Act 
rcrpoduced in see. Itil below*. 

11. Wakf tn favour of the seniors descendants, including unborn persons, containing 
also a trust for the poor or for other religions or charitable objects. According to tho 
Privy Council decisions prior to tho Wakf Act, such a wakf is valid, if “ there is a sub¬ 
stantial dedication of tho propelty to charitable uses at some period of time or 
other” (?«). But if the primary object of tho w*akf bo the aggrandisement of the* family, 
and the gift to chanty is illusory whether from its small amount or from its uncertainty 
anif remoteness, the wakf in favour of the family is invalid and no effect can be given 
to it. *It was so held by tho Judicial Committee of the Privy Council in the year 1894 
in Abdul Fata Mahomed v. Itasamaya (v). Under the Wakf Aet, such a wakf would bo 
perfectly valid, whether the gift to chanty was substantial or illusory. See ss. 3 and 
4 of the Wakf Act reproduced in sec. I til below 

In Abdul Fata Mahomed's case referred to above, tho income of the wakf property 
was to bo applied in the first instance for tho benefit of the settlor's descendants from 
•generation to generation, and the trust in favour of chanty was not to come into 
operation until after the extinction of the whole line of the settlor's descendants. Their 

(o) Abdul Rahim v. Mahomed Sarkat Alt (1028) 

65 I. A. 06, 63 Cal. 610. 

(r) Abdul Gtinee v. Uussen Mtjia (1872) 10 Bom. 

H. C. 7; Mahomed Ilamidulla v. Lolful 
Hug (1881) 8 Cal. 744. 

it) Luchmipul v. Amir Alum (1882) 0 Cal. 176; 

Mahomsd Ahsnulla v. Amarchand Kundu 
(1889) 17 Cal. 498, 500,17 I. A. 28. 




'.7; A izammuddtn v. Abdul Qafur(l 888) 
13 Bom. 264, atllnned by the l’rlvy Council 
on appeal mib-nomlnc Abdul Qatar v. 
Ktzammuddin (1802) 17 Bom. 1, 19 I. A. 


(e) (1894V 22 Cal. 619. 634’. 22 T. A. 70. ’ 


i. 158A 
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Ss. Lordships of the Privy Cnuni-il held that the gift to charity was illusory, and that the- 
158A, 159 solo ohjec t of the settlor's was to ereate a family settlement in perpetuity, and that the 
provision for the settlor’s family was therefore invalid. In the course of the judgment 
then Lordships said : - - 

“ As regards precepts, which arc held up as the fundamental principles of Mahome- 
dan law [see see. 24], their Lordships are not forgetting how far law and religion are 
mixed up together in the Mahomedan communities; hut they asked during the argument 
how it comes about that by the general law r of Jslam, at least as known in India, simple 
gifts [h\hn\ by a private person to remote unborn gcnciations of descendants, successions 
that is of inalienable life-interests are forbidden ; and whether it is to be taken that the 
very same dispositions, wliiih arc illegal when made by ordinaiy words of gitt, become 
legal if only the settlor says that they are made ns irabf in the name of God, or for the 
sake of the poor. To those questions no answer was gi\on or attempted, nor can their 
Lordships see any.” . 

The dei ision of the Privy Council in A bn l Fata M a homed'» case caused considerable 
dissatisfaction among the Mahomedan community in India. There is no doubt, so far 
as the Fatawa Ahnngm [Baillie, p. .07*1 et wj/.] goes, that a family settlement with 
an ultimate gift to the poor, is valid as a wakf.’ Such a settlement may be in favour of 
unborn jHiruinn : it may « rente successive hfe-intemtn in favour of such persons ; it may 
be “a peipetuity of the worst and most pernicious hind," but all this, so the community 
argued, was allowed by their own law. The Government of India was thereupon put 
into motion, with the result that an Act was passed in 1013, called the Mussalnian 
, Wakf Validating Act, the object being to remove the disability created by 
> that decision. Hut the Act. it has been held, is not retrospective, and it is- 
therefore necessary to state wliat the law was before the passing of the Act. 


159. Law relating to private wakfs before the Mussulman 
Wakf Validating Act—To constitute a valid wakf, it was 
not necessary, even before the Wakf Validating Act, 1913, 
that the [ gndowment/ should be solely for religious, pious or 
, charitable uses (ir). A valid wakf could be created even before 
that Act in favour of the settlor’s descendants including un¬ 
born persons (a;), provided that there was a substantial dedi-x 
-v. c ation to charity [ills, (a) and (e)]. But if the „ real’ V 
object was to make a family settlement. - which would 
otherwise be invalid under the Mahomedan law of suc : 
cession, the wakf would be invalid. This would be 
so where the gift to charity is illusoryv [ill. (cV| or is too 
remote [ill. (d)]. The test of the validity of a wakfnama 
executed before the Act is whether it constitutes a substantial 
’^dedication of the properties to charity, not whether there is a 
‘"gift to charity to a substantial amount (y). In construing 


tie) Tills extreme view was taken In Abdul (Inure 
v. lluKStn ilii/a (1873) 10 Bom. H. C. 7 at 
11 13. anil It was adopted la Mahomed 
Uamidulla v Mfiil lluq (1881) « Cal. 744, 
but It was reiei ted b> the Privy Council In 
Mahomed A/isanulla v Amarchand Kundu 


(1880) 17 Cal. 408, 500, 17 I. .4. 28. 

(r) See Muthurool Iltiq v. Puhraj (1860) 13 
VV. K. 235 ; Deoki 1‘ramd v. Inait-ullah 
(1802) 14 All. 375. 

(y) Italia Mai v. .4t« Vllnh Khan (1027) 54 1. A. 
372,0 Lah.203,1031. C. 618 (’27) A. PC.191. 
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the vvakfnama regard should be had to the effect rather than 
the language of the wakfnama (z). 

Under the Wakf Act a Mahomedan ina> .settle the whole income of the endowed 
property for the maintenance and support of himself and his descendants from generation to 
generation, provided that there is an ultimate gift to chanty [s. 101). Prior to the Act, 
such a wakf was invalid as being illusory. See the eases cited m tho illustrations below. 
Note. In the following illustrations the expression “old law'’ means the law 
before the Wakf Act. Kvery wakf ot the kind now under consideration which was held 
to be valid under tlic old law would also be valid under the Wakf V«-t 

[(a) A Mahotnedan conveys certain propel tv to a imitawalli. 1 li., with a direction 
to defray out of the profiteof the endowed lends, the expenses of a mosque, to give alms 
to mendicants, to educate poor students, u d to util’Ae tho surplus for the marriages, 
burials, and (.ircumeision of the mt mhein of 1 li * lanuly. Here there is a substantial 
dedication to chant}'. The gift to chant« is not too remote,is it is in ill. (d), for it is not 
postponed until the extinction of the whole line of the descendants of .1. li. The wukt 
is therefore valid: Muzhnraol Hug v Piibraj (1870) 13 W. R. 23.'>: Derlct Prasad 
v. I nail I link (181)2) 14 All. 37:1. 

Note. —In Miizhinool liny's ease, Kemp, ,1., saul: "We are of opinion that tho mere 
charge upon the profits of the estate of certain items which must in the course of timo 
necessarily <vhso, being (onfined to one family, and which after they lapse will leave the 
whole property intact for tho original purposes frti which the endowment was made, 
does not render the endowment invalid under the Mahomedan law.” This was approved 
l>y the Privy Council in the ease eited in ill. (e) below. 

(b) .4 executes a document purporting to settle as “wakf" immovable properties 

on his wife, daughter and descendants of tho daughter. Tho deed docs not contain 
any provision for the application of tho income in the event of the family becomingoxtinct. 
This is not a valid wakf under the old law, as there is no gift to eharity ; Abdul Oafur 
v. Nizam mud in (1888) 13 Bom. 204, affirmed on appeal by the Privy Council, sub nomine 
Nizam add in v. Abdul Oafur (1892) 17 Bom. 1, 19 I.A. 170; Abdul tinner v. II assert Aliya 
(1873) 10 Born. H.C. 7. It would not be a valid wakf even under the Wakf Act; seo notes 
to s. 100 under the head, “ The ultimate benefit for the poor should he reserved expressly 
or impliedly .” 


(e) A Mahnmedan executes a document purporting to he a wakfwnna which 
begins frith n dedication of his entire pioperties for certain religious purposes, namely, 
for defraying the expenses of a mosque and two schools, and for so (hr wand. The de¬ 
dication is qualified by the words “ in tlie manner provided by the follow mg paragraphs,” 
and these paragraphs contain provisions for the appointment of the settlor’s sons and 
descendants as niutawallis and for their salary, anil for the maintenance and support 
of his family and descendants from generation to generation. The only provision for 
religious purposes is that tho niutawallis should continue to perform them according 
to custom, and this requires a very small expenditure compared to the income. The effect, 
of the deed as a whole is that, while it professes to dedicate as wakf properties bringing 
in an annual income of about Rs. 12,000, it leaves it to the members of the family, who 
are as mutawallis to retain the control and management, to spend a small amount for 
religious purposes, and to take as much as they like for themselves and tho members 
of the family for all time on account of salary as maintenance. This is not 


<*> 


A. PC. 191 ; Rukeya Banu v 


(1928) 55 Cal. 448,105 I. C. 647, (’28) 
A. C. 130, 


S. 159 



142 


MAHOMEDAN LAW. 


S. 159 a valid wakf under tho old Jaw, for the main purpose of tho settlement is the aggrandise . 

merit of the settlor's family, and the gift to charity is illusory: Mahomed Ahsanulla v. Arnar- 
chand K hand a (1889) 17 Cal. 498, 17 1. A. 28: Mujib-un-nissa v. Abdur Rahim (1900) 
23 All. 233, 28 1. A. 15 [ where the income to be devoted to charity was left entirely to 
the mutawalli for the timo biting]; Muhammad Munawar v. Razia Bibi (1905) 27 All. 
320, 32 I. A. 86; Fadnr Rahim, v. Mahomed (Jbedul (1903) 30 Cal. 060; Ballamnl v. Ala 
VlUih Khan (1927) 54 I. A. 372, 9 Lah. 203,103 I. C. 518, ('27) A. PC. 191 [annual income 
Its. 1,558—-Its. 140 per annum to be applied to chanty and the rest to goto settlor’s 
descendants—wakf held to bo invalid] ; Jtukeya Banu v. Najira Barm (1928) 55 Cal. 448, 
105 I. C. 647, (’28) A. C. 130, [annual income Rs. 10,000—Rs. 450 per year to bo 
applied to charity and the rest to go to settlor’s descendants—wakf held to bo 
invalid]. [All these would be valid wakfs under the Wakf Act]. 

Note. In Mahomed Ahsanulla'B case their Lordships of the I’rivy Council observed : 
“ If indeed it were shown that the customary uses were of such magnitude as to exhaust 
the income or to absorb the bulk of it, such a circumstance would have its weight in as¬ 
certaining the intention of the grantor.” Accordingly, where a Mahomedan dedicated 
certain property, of which the average annual income was 11 m. 850, to the performance 
of fate ha and kadam shanf ceremonies, and it was found that according to tho custom 
prevailing in the country the amount required for the ceremonies was Rs. 500 per 
annum, it was held by the High Court of Allahabad that the dedication to religious 
purposes was substantial and that the wakf was therefore valid : Phul Chand v. Akbar 
Yar Khan (1890) 19 All. 211. 

(d) Two Mahomedan brothers execute a deed purposing to make a wakf of all 
their immovable properties for the benefit of their children and their descendants from 
generation to generation, and, on total failure of all their descendants, for the benefit of 
widows, orphans, lieggars and the poor. The provision for the settlor's children and 
their descendants is void according to the old law, for the gift to tho poor is too remote, 
and it is not to take effect until the total extinction of all tho descendants of the settlor 
Abdul Fata Mahomed \. Rasamaya (1894) 22 (’al. 019, 22 1. A. 70. [This is expressly 
declurod to be a good wakf under the Wakf Act: see s. 4 of tho Act reproduced in 
sec .101 below .J 

In the above cam* their Lordships of the Privy Council said : ” If a man were to 
settle u cron* of rupees, and provide ton for tho poor, that would be at once recognised 
as illusory. It is equally illusory to make a provision for the poor under which they 
are not entitled to receive a rupee till after the total extinction of a family : possibly 
not for hundreds of years; possibly not until the property had vanished away under 
the wasting agencies of litigation or mulfeasance or misfortune; certainly not as long 
as there exists on the earth one of those objects whom the donors really cared to maintain 
in a high position. Tlieir Lordships agree that the poor have been put into this settle¬ 
ment merely to give it a colour of piety, and so to legalize arrangements meant to 
serve for the aggrandisement of a family." 

(e) Two Mahomedan brothers oxecute a deed whereby they settle lands of the 
value of Us. 20,000 in trust to apply an indeterminate portion of the income for the due 
performance of customary fatcha for ancestors and to alms giving and to apply the resi¬ 
due of the income in perpetuity for the benefit of the settlor’s sons and their descendants 
without power of alienation. The amount required for fatcha and alms giving is estimated 
by the Court at Its. 600 per annum. The total income of the trust estate is estimated 
at Rs. 1,500, leaving a balance of Rs. 900 for the benefit of the settlor’s descendants. 
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Tt was held by their Lordships of the Privy Council that though only two-fifths of the 
income would be devoted to the chanty, and three-fifths would go to the family, the 
effect of tho deed was to give the property in substance to charitable uses, and thnt the 
dood was therefore valid. Tlhoir Lordships saul : “ But these figures may vary. They 
are not fixed and unalterable. The income may fluetuate or decrease permanently, 
and the needs of tho charity may expand o\en. The pammonnl purpose of the grantors 
was evidently to provide for all the needs of those charities up to the limit of the trust 
funds, tho income received from the land. Those needs are the first burden upon that 
income. It is the resuhie, which may he r dtriadliw/ sum, that is ijin-n to the. family. 
Tho contention that, because the slum* of the income going to the family is at present 
larger than that going to the < hunties, the efl< ct, ei the deed is not to gno the property 
in substance to the familv, and that then f >ro it is invalid as a deed of walvf, is, their 
Lordships think, entirely unsound"- Mt>'i Kamanan Ian v. Yum Lerrai (1!)17) 44 I. A. 
21, 40 Mad. 1 lt>, 3!) I C. 243.] 

Failure of family had-, its < fjeit .'pwi sub* jaent hash for chanty. ■ Suppose that 
the gift to chanty is too ivmot* ns in ill. (d), and the flints in favour of tin* settlor's 
family are thereupon declared lo be i i valid, does the failure of the family trusts involve 
tho failure of the subsequent gift to charity so as to entitle tlm settlor or his heirs to 
recover hnek tho s'tiled properties from the miitavvalli ? In Fatma /hid v. The 
Admcatc-dcncral (a), the High Court of Bombay held that even if the trusts in favour 
of the family were not enfmee.ible, tin* subsequent trust for charily did not fail with 
them, but that it was accelerated and took effect linnv'dintol.v, and the settlor was not 
therefore entitled to get buck the pioperties. That ease was decided 13 years before the 
decision of the Privy Council referred to in ill (d) above, and the Court was inclined to 
the view that the trusts for the settlor’s family were valid. Since the Privy Council 
decision, however, it could well be said of the settlement that was before the Horn hay 
High Court that " tho poor had been put into the settlement merely to give it a colour 
of piety,” and if the trusts in favour of tho family are void on that ground , there is no 
reason why the gift for the poor, which h merely colourable, should lie enforced by tho 
Court. Tho question now under consideration did not ar.se in any of the eases before the 
Privy Council, but in two of them the decreo of tho High Court, which wns affirmed by 
the Privy Council, proceeded oil the assumption that tho wakf was wholly invalid and 
that the settlor’s heirs were entitled to immediate possession of the endowed properties 
from tho mutavvalh (ft). In a recent ease also before tho Privy Council, where there was 
no substantial dedication to charity, the wakf was held to be invalid , no question was 
raised whether the gift to charity wns good whethor or it came into operation imme¬ 
diately (ft2). 

Failure of family trusts its effect upon concurrent trusts for charity. Suppose that 
there is » concurrent gift to charity ; suppose further that it is illusory and th.it the trusts 
in favour of the family are declared to be invalid. Should effect 1 m- given to the concurrent 
gift to charity ? This question has been answered in the affirmative, but there is a differ¬ 
ence of opinion as to tho extent to which effect should be given to it as will appear from tho 
following illustration :— 

A Mahomedan executes a deed purporting to be a waifnama providing for that 
payment of Rs. 75 per annum out of the income of the properly to tho poor, and Rs. 400 
per annum to his children anti their descendants *‘ from generation to generation.” Here 


(а) (1881) 8 Bom 42. 

(б) Mahomed Almanulla v. Amarehund Kitndu 

(1889) 17 Cal. 398, 17 1. A. 28 [where It 
was held that the wakf beinK void, a credi¬ 
tor of one of the heirs was entitled to attarh 
his share In the endowed property); Mu¬ 
hammad Munavar v. liana Bdn (1903) 
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Ss. the ffift to charity is illusory by reason of its smallness. The family trusts, therefore, 
159,160 fail, hut the gift to ehanty is valul, according to the Calcutta (e) and Bom bay (rf) High 
\ Courts, to the extent of Ks. 7. r > per annum ; according to the Madras High Court, it is 
■valid to the extent of the rntiir income (Ks. 400) bf the property (f). The Madras deci¬ 
sion, it is submitted, is a icsult of the misapplication of the Mahomcdan doctrine of 
cyprrx (f\ [set s. 158|. 

Family arrangenn nt bated on an invalid irakf .— A executes a deed of wakf. After 
A’s death some of his hi irs bring a suit against the inutaualli and other heirs to set aside 
the wakf on the ground that the gift to chanty is illusory. The suit is compromised and 
an agrix-inent is made whereby the nienihers of the family ngree that the uakf is valid 
and that allow iiiit-cx fixed thereunder should be paid out of the income to named mem¬ 
bers of the family and upon the death of any of the named persons to his heirs. The 
agreement being for consideration, it is enfoieeable as constituting a valid charge upon 
the property, although the wakf is invalid (g). 

Limitation. -As to the period of limitation for a suit to recover possession of endow¬ 
ed property on the ground that the wakf is void, see the undermentioned eases (A). 

160. Law relating to private wakfs under the Mussalman 
Wakf Validating Act. The Mussalman Wakf Validating Act 
1913, is not retrospective (i), that is to say, it does not apply 
to wakfs created before the date on which it came into force 
[7th March 1913j. By the said Act it is provided in effect as 
* follows:— 

(1) It is competent to a Mahomedan to create a wakf 
for the maintenance, and support wholly or partially of his 
. family, children, or ‘descendants, including unborn persons, 
and, where the person creating a wakf is a Ilanafi Mussalman, 
also for his own maintenance and support during his lifetime 
or for the payment of his deaths out of the rents and profits of 
' the property dedicated, provided that the ultimate benefit 
is in such a case “ expressly or impliedly” reserved for the 
poor or for any other purpose recognized by the Mahomedan , 
law as a religious, pious or charitable purpose of a permanent 
character. 


(<*) Jlitani Mi I/ll \. Shut Lai (1892) "20 Cal 110, 
•201, 22.->. following Mahomed Ahiuimilla \ 
A mil ri ha ml Kamlu (18811) 17 Cal. 1118, 511, 
17 I ) 28 

(if) Mahonieil \ Mahomed (1903) 5 Horn I,. K 
lull. A Mill Kajul v Jimbaha, (lull) 14 
Bom 1. K *2115.'102, 14 I C 1 ) 88 , tallowing 

(r) Jtamaiiailhan v I’inlit (KUO) 34 Mail. 12, 18- 
20, li 1 (' 1 . «. i*. on app to P. C. (1917) 
44 1 V *21, 40 Mad 110,93 1 C. 235. 

(/) See Mnzhar Hu mini v. Abdul (1911) 33 All. 
400, 405-400, 41.1, 0 I. C. 753. 

(g) Khajrh Salt-man v A'riirafr .Sir Salimullah 
(1922) III I 4 153, 49Cal 82(1, 61) J. C. 138 
C*22) A. I’C. 107. 

(A) Mahomed Ibrahim v. Abdul LatiJ (1312) 37 
Bom. 447, 460-403, 17 1. C. 689 ; iluhamad 


Munavar V. Hazia Jhbi (1905) 27 All 320, 
324. 32 I. A. 86. In appeal from 21 All. 320; 
Abdul (Saner \ llimsm Mii/a (1873)10 Horn, 
H C 7, 15-16. 

(0 Khajeh Svlrhman \. A aieah Sir Salimullah 
(1922) 49 I. A. 153, 49 Cal. 820, 69 I. C 138 
( 22) A 1*C. 107 , Balia Mai \. Ala Ullah 
Khan (1927) 54 I. A. 372, 9 Lab. 203, 103 
1 C 518, (’27) A PC 191; Amir Ihbi 
v. Azizabibi (1914) 39 Bom. 50.1,29 1.0 
900 , Hahimunna \. Sheikh Manik Jan 
(1914) 19 Cal. W. 76, 70. 27 I. ('. 96; 
Mahomed Hukth \. lie wan Aimer (1916) 
43 Cal. 158, 32 I. C. 701, Mutu Rama- 
uandan v. Yana Lenvai (1917) 44 I. A. 21, 
26, 40 Wad. 116,121. SO I. C. 235: Naim-ul- 
Haq v. Muhammad (1919) 41 All 1. 48 T. 
C. 94: Itukya, Banu v. Kajira Banu (1928) 
55 Cal. 448, 106 I. C. 647 C28) A. C. 130 
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(2) No such wakf is to he deemed to be invalid merely 
because the ultimate benefit for the poor or for such purposes 
as aforesaid is postponed until after the extinction of the 
family children or descendants of the person creating the wakf 
[Wakf Act, ss. 3-4]. 

Sec the illustrations to s. 151) above. 

As under the Privy Council decisions. -o midei the Wakf Aet. it is absolutely nocessaiy 
to the validity of a wakf that then' should be an ultimate dedication of the, wlpi lo pinpc rty 
to chanty. Hut while according to the Pnw Council decisions, n wakf is not valid unless 
the concurrent gift to chanty was siibstan'inl. n wakf created after the passim? of the 
Wakf Aet is valid even if there bo no imirurrent gift to elmrity at all. The result is that 
a Mahomedan may now (leate a wukf lor the benefit of his descendants in perpetuity, and 
may not give any portion ol the income to chanty so long ns any of his descendants is in 
existence, provided there is an ultimata gift to clmrit v. This is in accordance with the 
view of Mahomedan law as taken bv West, J., m Fat mu Hi In v. The A dvorute-fleni lal (j) 
by Knrrnn, .1 , in Amrutlal v. Shmlr ( k), and by Ameer Ah, .1 , in Hilcam Miya v. 

Shut Lai (/). In the former ease. West, J.. said : 

“ If the condition of an ultimate dedication to a pious and unfailing pm pose be sal is- 
lied, a wakf is not made invalid by an intermediate settlement on the founder's children 
and their descendants. The benefit these successively take may constitute 1 a perpetuity 
ill the sense of the English law; but according to the Mahomedan law, that does not 
vitiate the settlement, provided the ultimate charitable object is clearly designated.’ ’ 

It need hardly be stated that the view taken by West. .1 . Kurran, J.. and Ameer Ali 
.1., was disapproved by the Privy Council in Abdul Fain Mahomed v. Ilaiamaya ( m ). Sec 
.11. (d) to s. 151). 

The ultimate benefit for the poor should be leserred expressly or impliedly.- -According 
to \Ini Hanifa and Muhammad, it is necessary for a wakf to bo complete that the 
ultimate benefit for the poor should be expressly reserved. According, however, to Abu 
Yusuf, such benefit may be reserved impliedly, and this can be done by the mere use of 
tin* word " wakf”. Thus according to Abu Yusuf, if a person simply says “ I give this 
land by way of wakf toZeyd,” the wakf is complete, and Zeyd has the usufruct for lus 
life, iynl after his death, the income will go to the poor, though the poor are not expressly 
mentioned (n). The Fatawa Alumgin declares a preference tor the opinion of Abu 
Yusuf (o). In the first case cited in ill. (b) to s. 159, the High Court of Bombay held that 
the opinion of Abu Hanifa and Muhammad was to be preferred to that of Abu Yusuf, 
and it accordingly held that there being no express provision for the ultimate gift to 
charity, the deed was not valid as a wakf. This decision was upheld by the Privy Council 
on appeal (/»). Is it intended by the word “impliedly”, which occurs in s. 3 of tho 
Wakf Act, to give effect to tho opinion of Abu Yusuf ? If so, the wakf in the Bombay 
case above referred to [ill. (b) to s. 1601 would be a valid wakf under the Wukf Act. Jn a 
recent Rangoon case it was held that a mere declaration of wakf without specifying the 
objects of tho trust is valid, the presumption being that tho property was dedicated 
for religious and charitable purposes (</). 


(;) (1881) 0 Horn 42, 53. 

<*) (1887) 11 1 ) 0111 . 493. 

(1) (1803) 20 Cal. 110, 132-177. 
(TO) (1804) 22 Cal 610, 22 1. A. 70. 
(n) Hcdaja, p. 234. 


(e) ballllc’s Divest, p. 558. 

(p) Abdul (lafiir v. Aunmuddm (1802) 17 Dom.l, 
10 1 A. 170. 

(«) At a K Khi n v. Mam<i Rein (1924) 2 Kang. 
405, 511, 88 I. C. 167, C25) A. B. 71. 
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S. 161 161. Text of the Mussalman Wakf Validating Act, 1913 — 

The following is the text of the Wakf Act 6 of 1913, which 
came into force on 7th March 1913 :— 

An Art to declare the rights of Musoalmans to make settlement of property by 
way of “ wakf” in favour of their families, children and descendants. 

Whereas doubts have arisen icgarding the validity of wakfs created by persons 
professing the Mussulman faith in favour of themselves, their families, children and 
descendants and ultimately for the benefit of the poor or for other religious, pious or 
charitable pm poses ; and wherein* it is expedient to remove such doubts; It is hereby 
enacted as follows : - 

Short title ami 1. (?) This Act (r) may be called tho Mussulmans Wakf Vali- 

extont dating Act, 1013. 

(2) Tt extends to the whole of liritish Tndia. 

Definitions. 2. * n *' lls -Act unless there is anything repugnant in tho subject 

or context. 

(1) ” Wakf” means the permanent dedication (x) by a person professing tho 

Mussalman faith of any property for any purpose recognised by the Mussul¬ 
man law as religious, pious or charitable (1). 

(2) “ lianali Mussulman” menus a follower of the Mussalman faith who conforms 

to the tenets and cloetlines of the Hanafi school of Mussalman law. 


I). It shall be lawful for any person professing the Mussulman faith to create a 
Power of Mussulman* wakf wlueli in nil other respects is in accordance with the 
to create terlniii provisions of Mussalman law (i/), for tho following among other 
purposes: - 

(a) for the maintenance and support wholly or partially of his family, children 

or descendants, and 

(b) where the person dealing a wakf is a Jlnna.fi Mussalman, also for his own 

maintenanre and support during his lifetime or foT the payment of his 
debts out of the rents and profits of tho property dedicated (y). 

Prnv ided that, the ultimate benefits is in such cases expressly' or impliedly («>) reserved 
for the poor or for any other purpose recognised by the Mussalman law as a religious, 
pious or charitable purpose of a permanent character (x). 


4. No such wakf shall bo deemed to bo invalid merely because tho benefit reserved 


Wakfs not to 
valid l.v ren 


therein for tho poor or other religious, pious or charitable purpose 
of a permanent nature is postponed until after the extinction 


remoteness of bene¬ 
fit to poor. etc. 


of the family, children 
wakf (y). 


or descendants of the person creating the 


(r) The Vet Is not ret respective • (1*114) :i!l Bom. 
503. 2(1 I C. 906. (I!)U) IB Cal. W S 70, 
79, 27 I.C. 1)0. 

(«) According to the l’rlvv Council decisions in 
17 Cal 498 and 22 Cal. 019. the dedkntlon 
to charity should he stibsUtntial. Tt need 
not be so under the Art See ss. 139 and 
100 , and the notes thereto. 

(() See s 140. 

(ti) See ss. 140 to 151. 

(») This Is not a now provision. It la in accord¬ 


ance with the law as settled before flic Act. 
It is Inserted here to give a completeness 
to the matter dealt with In the sections. 
See b. 155 and the notes thereto. 

(w) See notes to s. 160. 

(i) This Is In accordance with the dictum of 
West, J., In 0 Bom. 42, at p 53, followed 
by Farr&n, J., In 11 Horn. 493. 

(y) Contrast with this the observations of their 
Lordships of the Prlvv Council in 22 Car 
619, at p. 634 and see ss, 26,159 and 106 
and the notes thereto. 
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Saving of local and 5. Nothing in this Act shall affect any custom or usage whether Ss. 

sectarian custom. i oca ] or prevalent among Mussalmans of any particular class or sect. 161-163B 

162. Succession per stirpes—In the case of a wakf in favour 
of descendants as contemplated by s. 3 of the Wakf Act, the 
succession is per stirpes, and not per capita , contrary to the 
general rule of the Hanafi Jaw of inheritance ( 2 ). 

163. Sons and daughters take equal shares.—In the case of 
such a wakf as is referred to in sec. 1(52, males and females 
take equal shares, unless it is otherwise expressly provided (a). 

As to descendants in thu fennil" line the undermentioned fuses (h) 

J 163A- Family settlements: Shiali law—It has keen held by 
the High Court of Allahabad that a valid wakf may be creat¬ 
ed in favour of the settlor’s descendants, including unborn 
persons, provided that there is a substantial dedication of the 
1 properties to charity (c). 

According to the Shiah text-, a wakf, though exclusively for the benefit of the settlor's 
1 descendants including unborn persons, is valid. There need not bo any ult imate dedication 
to a religious or charitable purpose of a permanent clmiactcr, and where there is none 
such, the settled property would reveit. to the heirs of (he settlor upon the extinction of 
the whole line of beneticianes: Jlaillie, l’art 11, 218. In the Allahabad case referred to 
above, no Shiah authority was cited, and (he Couit seems to have assumed (hat tho 
principle laid down by the Privy Council decisions as to the llitnuii law of wakfs applied 
also to the Shiah law of wakfs. 


Of Muiawallis or Managers of Wakf property. 

163B. Mutawalli.—A mutawalli is a superintendent or_ 
manager of wakf property. If appointed by an indenture t ‘ 
of trust in the English form, the wakf property vests in him as I 
a trustee. 'If appointed orally or by an informal writing 
called wakfnama, he is more like a receiver appointed over 
property than a trustee and he has no estate in the property 
which he is appointed to manage; he possesses powers over 
it but not an interest in it ( d ). 


A by a wakfnama appoints himself the first mutawalli of an immovable property 
dedicated by him to charity, and appoints B and C to succeed him as mutawalhs. After 
A’s death, his heirs take possession of the property, and refuse to deliver possession of 


(z) Mucnughtcn, 34X ; Sayad Mahomed v. Sayad 
(Johor (1881) 0 Horn. 88, 90-01. 

(а) Macnaghten, 342 ; Uaillie, 553 et/eq. 

(б) Abdul ((ante, v. Uusen Miya (1873) 10 Bom. 

H. C. 7, at p. 14 ; Shekh Kanmodin \. 
Naioab Mir Sayad( 1885) 10 Bom. 119. 

<c) Hamid Ah r. Mvjautar II imam (1902) 


24 All. 2577. 

(<Q Muhammad Rustam Ah v. Mushtaq JIusfin 
(1920) 47 1. A. 224, 42 All 000, 57 1. (j 
329, Saram Das v, IIuji Abdur Rahim 
(1920) 47 C'ul. 800, 879, 58 J. (J. 705; 
Vidya v. Ralmami (1921) 48 J. A. 302, 44 
Mad. 831, 06 I. C. 101, (’22) A. PC. 123. 



148 


MAHOMEDAN LAW. 


Sg. the property to B and f’ alleging (1) that the wakf is not valid, and (2) that the wakf pro- 
163B-165 pcrty is not vested hi R and C. The Court finds that the wakf is valid. R and C are 
entitled to a decree for possession, though they are not trustees appointed by an 
Indunturc of Trust and though the wakf property is not vested in them as such (e). i 

The question as to which of two or tnoro rival claimants is entitled to act as muta- 
walli may he referred to arbitration. The appointment of a person as mutawalli by an 
arbitrator is not invalid (/). 

164. Who may be mutawalli.— (1) Subject to the provisions*, 
of sub-s. (2), the founder of a wakf may appoint himself (g) t 
or his children and descendants ( h ), or any other person, even 
a female ( i) or a non-Moslem (j), to be mutawalli of wakf 
property. 

But where the wakf involves the performance of religious, 
duties, such as the duties of a sajjadanishin (spiritual pre¬ 
ceptor) [s. 175], a muezzin (crier), a Jchntib (reader of sermons), or 
an Imam in a mosque,neither a female (k) nora non-Moslem (l) 
is competent to perform those duties, though they may perform 
such of the duties attached to the wakf as are of a secular 
nature. 

(2) Neither a minor {i.e., one who has not attained 
puberty) nor a person of unsound mind can be appointed 
mutawalli (m). But where the office of mutawalli is hereditary, 
and the person entitled to succession is a minor, the Coifrt may 
appoint another person, to discharge the duties of mutawalli 
during the minority of the person entitled thereto («). 

■ Where the mutmi'nllmhip goes with the office of mjjatlanothin, a woman cannot suc¬ 

ceed to the niutinralliahip either solely or jointlv with another, the reason being that the 
office of mjjiultniinhin is a priestly office involving the performance of spiritual and 
religious duties which, according to Mahomedan law, cannot be performed bj a 
woman (o) » 

165. Appointment of new mutawalli.— (1) Where property 
is devoted to religious or charitable purposes, ft is usual 

(r) (1020) 47 1. A. 224, 12 All. 609, 57 I 3211, (j) Ameer All, Vol. I, 851. 

mi lira. (i) Ilunnain lieebee \ Htmnain Sheriff (1HSH) 4 

(/) Mnazzam v. Kan i (1024) 46 All 850, 81 I. 4’. M. H. (’ 23 , Ibramlnbi v llunnain Sheriff 

S31, (’24) A. A SI (1K80) 3 Mad. 95 IMinamr of a durKa],. 

(g) Hullin', 601 , Hrilnyn, 238, Jlaillie, Part. II. Miinmnara He,/am\.3lir Mal.aialli(l»lH) 

214; Adrarate-deneral v. Salima (1872) 41 Mad 1033, 1038, 8t I. C. 489 [Imtm 

0 11. H C 19. Abdul Kajnl v. Jim- of a mosque); Shahar Kanoo V. Aga 

ImiIhu (1911) 14 Horn. 1, H. 295, 14 I C. Mahomed (1907) 34 Cal. 118. 

OSS , Muhammad I! uni am Ali v. Munhtnq (I) Ameer All, Vol I, 351. 

II imam (1920) 47 I A. 224, 42 All. 609, (m) llalllle, 601; ISran \. AMool Karim (1891) 

57 I. C 329. 19 Cal. 203, 219-220; Sued Hamm v Mir 

(A) llalllle, 601. Hatan (1917) 40 Mad. 941. 38 I. 4'. 528. 

(») JInlllte, 601 . Wahid Ah v. Anhruff Ilmnein (a) (1891) 19 Cal. 203, 220, nupra . Ejaz Ahmml 
(1882) 8 Cal 732, Shahar Kanoo v. Aga v. Khatun Hegam (1917) 39 All. 288, 37 

Mahomed (1907) 34 Cal. 118, 34 I. A. 46; ]. C. 885. 

Manna taru Hegam \ Mu M aha path (1918) (o) Kami v. Saigid (1923) 2 Pat. 819 (’23) A. 

41 Mad. 1033, 61 1. C 489, P. 241, 77 I. C. 209. 
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for the founder to lay down rules for succession to the office S. 165 
of mutawalli. If no such rules are laid down, the power of 
K appointment is vested in the founder during his life (p). . 

(2) Where any person appointed a mutawalli dies, or 
refuses to act in the trust, or is removed by the Court, or thet 
office of mutawalli otherwise becomes vacant, and there is no 
provision in the deed of wakf regarding succession to the office, 
a new mutawalli may be appointed (</) - 

■ (a) by the founder of the wakf (r); 

(b) by his executor (it any); 

(c) if there be no execidor, the mutawalli for the time 

being may, on his death-bed, appoint his own 
successor subject, however, to the provisions of 
s. 166 below; 


(d) if no such appointment is made, the Court may 

appoint a mutawalli. In making the appointment y 
the Court must have regard to the following 
rules:— 

(i) The Court should not (even if it be assumed 

that it has the power to do so) disregard 
the directions of the founder except for the 
manifest benefit of the endowment (s) ;i ■ 

(ii) the Court should not appoint a stranger, so 

long as there is any member of the founder’s 
family in existence qualified to hold the 
office ( t ); 

(iii) where there is a contest between a lineal des¬ 

cendant of the founder and one who is 
merely related to the founder but is not his 
lineal descendant, the Court is not bound 
, to appoint the lineal descendant, but it has 
a discretion in the matter, and in the 
exercise of that discretion it may appoint 
such relation in preference to the lineal 
descendant (w); „ - 


(») Sued Aliv. Sued Muhammad (1928) 7 Pat. 
408 ; Shah Uhulam, v. Mohammed (1875) 
8 Mud. H. C. 63. 

la) Advocate-General v. faltma (1872) 9 H. H 

19; Khajeh Sahnadlah v Abdul Khair 
(1909) 37 Cal. 263 ; 3 I. C 419 , Phatmahm 
v. Uaji Musa (1913) 38 Mad. 491, 21 1 C. 


(#■) Kugqhan \. Dhanno (1927) 49 All. 435, 
99 I. C. 1045, (27) A.A 2>7. 

(«) Khajeh fiahmuUah \. AMul Khair (1909) 
37 ('ill. 263. 288, 37 I. C. 419. 

(0 9 11 H. C. 19, supra. 

(«) Shahar ttanoo v. Aga Mahomed (1907) 34 
Cal. 118, 34 1. A. 46. 
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S. 165 


^iv) the right of management of religious insti¬ 
tutions such as Khankabs attached to 
Dargahs, is to be decided according to the pre¬ 
vailing usage, that usage being taken as an 
^ indication of the direction of the founder (v). 

Baillie, <>((3-004; Marnaghlen, p. 70, sec. 6, p. 344, Ca u e X. 

('hiuse (il), *nb-d. (ill).— In Shahnr Banoo v. Aga Mahomed, cited in cl. (ni), tlic 
founder huh u Shiah, and his lineal descendant who claimed to be appointed imitawalli 
Has a female of the Brtbisect. The Court refused to appoint her niutawalli, saying that 
though she was not disqualified from acting as a niutawalli, she being a female could at 
best discharge many of her duties only by deputy, and beiug a Babi she might not tako 
a zealous interest in carrying out the religious observances of the Shiah school for which 
the trust was founded, and the Court appointed us niutawalli a relation of thef ounder 
though lie was not a lineal descendant of the founder. Their Lordships of the Privy 
Council after stating that their attention had been called to the earlier texts said : 
“ The authorities seem to their Lordships to fall far short of establishing the absolutes 
right, of the lineal descendants of the founder of the endowment, in a case like the present, 
in w Inch that founder has not prescribed any line of devolution.” 

Power* of Court. -As regards the management, of public religious or charitable 
trusts, their Lordships observed in Mahomed hound v. Ahmed Mo<ilu (tr) as follows : 

“It lias further been contended that under the Mahomedan law the Couit has no 
discretion in the matter [i.r., appointment, of trustees of the mosque in question] and 
that it must give effect to the rule laid down by the founder in all matters relating to 
the appointment and succession of trustees or inutauallis. Their Lordships cannot help 
thinking that the extreme proposition urged on behalf of the appellants is based on a mis¬ 
conception. The Mussulman law, like the English law, draws a wide distinction betw-een 
public anil private trusts. Generally speaking, in case of a wahf or trust created for 
specific individuals or a determinate body ot individuals, the Ktt'/i, whose place in tlio 
British Indian sjstein is taken by the Civil Couit, has, in carrying the trust into execution 
to give effect so far ns possible to the expressed wishes of the founder. With respect 
however, to public religious or charitable trusts, of which a public mosque is a common 
and well known example, the Kazi’s discretion is \ cry wide. He may not depart from tho 
intentions of the founder or from any rule fixed by him as to the object* of the benefac¬ 
tion . but as regards management, which must ho governed by circumstances, ho lias com¬ 
plete discretion. He may defer to the wishes of the founder so far as they are conform¬ 
able to changed conditions and circumstances, but his primary duty is to consider 
the interests of the general body of the public for whose benefit the trust is created. He 
may in his judicial discretion \ary any rule of management which he may find either not 
practicable or not in the best interests of the institution.” In the case cited abovo 
the dispute was us regards the management of a Sunni mosque in Rangoon. The Sunnis 
of Rangoon are some of them Randhcnas and some of them Soorties. The mosque 
was founded by a K.indhena, it was subsequently rebuilt and improved with money 
the bulk of which was supplied by Hnndherias, and the management had been for about 
50 years in the hands of Randhcnas. It was not alleged that they had mismanaged 
the trust. Under these circumstances their Lordships held that all other conditions 

(r) Ismiilmiia \. Waliadani (1912) 30 Bom. 308, I 35 I. C. 30. See also Ibrahim Emtael 
14 1 1' 409. v. Abdool Carnm (1908) 35 I. A. 151, 

<ic) (1916) 43 1. A. 127, 134, 43 Cal. 1085,1100, I 164 la case from Mauritius]. 
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being equal, the Ilandlicna section was perfectly entitled to manage and net as trustees 
of the mosque. 


166. Mutawalli may appoint successor on his death-bed.— 
In the absence of any provision in the deed of wakf, or of anv 
evidence of usage regarding the devolution of the office of 
mutawalli, the mutawalli for the time being may, on his death¬ 
bed, nominate his successor : but such appointment cannot be 
made if the founder is alive or if be has left an executor com¬ 
petent to make the appointment (a). [See s. 1 <>5.] 

The appointment of a j vceessor by a mutawalli can only 
be made while on death-ned or in death-illness. A 
mutawalli has no power to ’.enounce the oflice and transfer it to 
another person while he is in good health (as distinguished 
from being on death-bed or in death-illness), unless such a, 
power was expressly conferred upon him by the founder. ' But 
a mutawalli may appoint a deputy, whenever he likes, to help 
him in the management, e.f/., in collecting the rents or other 
proceeds of the endowed property and expending them for the 
purposes of the endowment (//). 

A mutauulli may appoint oven a stranger as liis successor in office, lie is not bound 
to appoint a member of tilt* family ol the founder (;). 


167. Office of mutawalli not hereditary—The Mahomedan, 
law does not recognize any right, of inheritance to the office of 
mutawalli (a). 

Where there is a vacancy m tlio office of mutawalli, and tho Court is called upi n 
to appoint a mutawalli, tho Court will ordinarily appoint a member of tho founder’s 
family in preference to a stranger, and a senior member in preference to a junior mem bet. 
But,where no such appointment is to be made, and tho suit is merely one to oust the 
defendant from tho oflice of mutawalli, the dciendnnt being already tn /mm«inn anil 
enjoyment of the office, the Court will not oust the defendant from tin* office merely Ix'cuum* 
the plaintiff is the elder brother and the defendant a younger brothei, or because 
tho plaintiff is a member of tlio_foundcr’s family and tho defendant is a stranger. 

I The reason is that according to Mahomedan law no right of inheritance attaches to the 
office of mutawalli. T ho offi ce, however, may be hereditary by endow . s But such a 
custom, being opposed to"the general law, must bo supported by strict proof. The mere 
fact that three persons from the family of the plaintiff were successively mutawallis is 
not sufficient to prove that the office devolved by heredity ( b ). 


(») 


Baillie, 804; Pvran \. Abdool Karim (1891) 
19. Cal 203, 219; Zuolela Hitn v. Si/ed 
Annul Abedin (1904) 6 Bom. L. K. 105H 
Baillie, 604; Khajeh SalvmuUah v, Abdul 
Khair (1909) 37 Cal. 283, 277-278, 3 I. C. 
419; Wahid At i v. Ashruff Hiumain (1882) 
8 Cal. 732; Ameer All, 3rd rd„ Vol I, pp. 


(r) She tilt Amir Alt i Sited Wazir (1905) 9 C 
W N. 87(1. 

(a) 3f.icn.ighteii, p. 344, ease X ; Sat,ad Abdulla 
Suyad Zaxn (1889) 13 Bom. 555. 501; 
Phalmubi v Haji Muea (1913) 38 Mad. 
491, 21 I. C. 984; AtimunnesM v. Abdul 
Sohhan (1910) 43 Cal. 467, 32 I. C. 21. 


SS. 

165-167 
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Ss. 168. Mutawalli cannot mortgage or sell.—(2) A mutawalli 

168,169 

has no power, without the permission of the Court, to mortgage, 
sell or exchange wakf property or any part thereof, unless he 
is expressly empowered by the deed of wakf to do so. 

(2) A mortgage of wakf property, though made without 
the previous sanction of the Court, is not void if made for a 
justifying necessity, and may be retrospectively confirmed by 
the Court (<•). 

Knilhc, (it).'). Whore the* rate of interest on a mortgage is excessive, the Court nmy 
award interest to the mortgagee at a lower rate. 

PriMiHxion of Com I, how to he obtained. —It was held by the Calcutta High Court 
in a ease decided in 1!)()!) that a mutawalli, desirous of obtaining the sanction of the 
Court for a sale, mortgage, or lease of wakf property, must proceed by way of suit, and 
not by an application under the Trustees Act 27 of 1800, the reason given being that the 
Trustees Act applies only to trusts m the English form constituted by persons of purely 
English domicile or by persons governed by the Indian Succession Act, and that it does 
not apply to Mahomedans (</). Hut this decision was disapproved in recent cases 
where it was hold that the sanction may be obtained oil an application and that no suit 
is ..coessary (r). In Hombay it would seem that leave may be obtained on an appli¬ 
cation under the Trustees Act (/). 

/’minthomed alienation—penod of limitation. —A mutawalli sells or mortgages or 
grants a lease of wakf property without the sanction of the Court. What is the penod 
lifter which the possession of the alienee becomes adverse against the wakf ? This 
question hits been considered in the undermentioned cases (ij). 


169. Power of mutawalli to grant leases—A mutawalli 
should not lease wakf property, if it be agricultural, for a term 
exceeding three years, and, if non-agricultural, for a term ex¬ 
ceeding one year — 

(a) unless he is expressly authorized by the deed of 
wakf to do so ; 


(b) or, where he has no such authority, unless he has 
obtained the leave of the Court to do so ( h ); 
such leave may be granted even though the 
founder may have expressly prohibited the grant 
of a lease for a longer term. 


(r) .N mint I'hilittl \. UolaiH II nun fin (1900) 37 Cal. 
179. U I C .133 See A Joint \. Hamui- 
itii lhn (1919) 1 Lull. L. J »» 

(</) llulana Klintun in re, (1909) 37 Cal. 870, 
7 1 C. 33. 

(r) Falnintirsm Dtrfrirf Judge (1930) 47 Cal. 
392, 50 1 C. 473 . Ilabibar v. Sauianiterta 
(1024) 31 Cal. 331, 77 1. C. 949, (’24) 
A. C. 473. 

</) See Kahanda* v Suramin* (1881) 3 Horn. 
134, and Larnj \. Moolji (1919) 21 Horn. 
I., it. 1111, 54 I. C. 453, where it was held. 


uu a peuuon ior appointment, oi new 
trustees that the Act applied to Hindus in 
Bombay. 

<!/) Yulya V. Htdusami (1921) 48 I. A. 302, 44 
Mad. 831. 65 1. C. 161, ('23) A. PC. 123; 
AMur Uahim Sarayan Da * (1923) 50 1. 

A 84, 50 Cal. 329, 71 I. C. 646, (’23) 
A 1*C. 44 (mortgage | , Subbaiya v. 

Mahnmitd (1923) 50 1. A. 295, 46 Mad. 
751, 74 1. O. 492, ('23) A. PC. 175 
[sale in execution of decree). 

(A) Woozatunmua, tn the matter of (1908) 36 Cal. 
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Baillie, 0<)(5-<jO7. As to limitation in the case of unauthorized leases, set* Vith/a 
Varuthi v. Bnlummi (11121) 48 I. A. 302, 44 Mail. 831. 0f> I. C. 101. 

170. Allowance of officers and servants—Tlie mutawalli 
has no power to increase the allowance of officers and servants 
attached to the endowment, but the Court may in a proper case 
increase such allowance. 

Ameer All. vol. I. 30‘t 

171. Remuneration of mutawalli - The founder may provide 
for the remuneration of the mutawalli whether the mutawalli be 
the founder himself or some other person. Such remuneration 
may be a fixed sum o>. it may be the residue of the income 
of the wakf property aftei defray mg the expenses necessary 
for the maintenance of the wakf ( i ). If no provision is made 
by the founder for the remuneration of the mutawalli, the 
( Court may fix a sum not exceeding one-tenth of the income 
of the wakf property (j). Tf the amount fixed by the founder 
is too small, the Court- may increase the allowance, provided 
it does not exceed the limit of one-tenth ( k). 


172. Removal of mutawalli—A mutawalli may be removed 
by the Court on proof of misfeasance or breach of trust, or if it 
be found that he is otherwise unfit to hold the office, though 
the founder may have expressly directed that the mutawalli 
should not be removed in any <^ase. • The founder has no 
power, after delivery of possession, to remove a mutawalli, 
unless ho has expressly reserved such power in the deed of 
wakf. 

Baillie, 1508 ; Macnaghtcn, p. 70, s. 5 . (inlaw Husain v. Aji A jaw (1800) 4 Mail. H. 

44 ; tfntrnU-Onfml v. Fatima (1870) !> Bom. H. ('. HI. 23-21 |a Shiah i-asc|; ihdadmm- 
nissu v. Seyad Afzool (1870) 2 X. W. J’. 422 (a Shiah case]. A foimili-r, who ih himself a 
mutawalli, may be removed by the Court on the ground of misconduct. 


173. Personal decree against mutawalli — (1) No portion of 
the corpus of wakf property can be attached and sold in execu¬ 
tion of a personal decree against the mutawalli, not even if 
there be a margin of profit coming to him after the performance 
of the duties attaching to his office. But the surplus profit 
that may remain in the hands of the mutawalli for his own 
benefit may [probably] be attached (/). 


'0 Sayid I email v. Ilamedi Begum, (1021) 6 I’at. 

L. J. 218, 233-231. 62 I. V. 435. 

(j) Mohiuddin v. Sayiduddin (1893) 20 Cul. 810, 
821. 


(*■) Amn-r All, Vol. I, 36!) 

(!) Htaken ('hand \ Sadir 11 uteri n (1887) 16 
Cal. 329, 13 I. A. 1. 


Ss. 

169-173 
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Ss. (2) The office of nmtawalli cannot be attached in execu- 

173,174 tion 0 f a personal decree against him (m). % 

Fn litshen Chnnd v. Xadir floosnn (1S87) 15 Cal. 320, 15 I. A. 1, it was contended 
on behalf of the dot roc-holder that as soino surplus always remained m the hands of the 
trustee after the performance of the trusts, he (the deeiee-holder) was entitled to attach 
so much of the corpus as was representeil by the surplus income. Hut it was held by 
their Lordships of the Privy Council confirming the decision of the Calcutta High Court, 
that “ the curium of the i state cannot be sold, nor can any spot lfic port ion of the corpus 
of the estate 1 m* taken out ot the hands of the trustees because there may be a margin of 
profit coming to him after the performance of all the religious duties." 

Miscellaneous. 

174. Public Mosques—Kvcry Mahomedan is entitled to 
enter a mosque dedicated to (»od, whatever may be the sect 
or school to which he belongs, and to perform his devotions 
according to the ritual of his own sect or school. But it is not 
certain whether it mosque appropriated exclusively by the 
founder to any particular sect or school can be used by the 
followers of another sect or school. 

Ala-('Huh V. Azitn-I'llah (188(1) 12 \11. 404 ; Jamjtt v. Akmad-VUnk (ISS‘1) 13All. 
41!); Fazl Ku run v Manila Baksf, (ISill) IS Cal. 448, 18 I. \. 5!) ; Abdus Subjoin v. 
Korban Ah (11)08) 35 ( ul. 2!ll ; .1/ it,tin Bullish v. Amtr-ud l)tn (1320) J Lah. 317, 57 
I. C. 1000. 

in the first of these cases, if, mis held by the High Court of Allahabad, that a mosque 
dedicated to (hid is for the use of all Mahomed,ms, and cannot lawfully be appropriated 
to flic use of any particular sect. This ruling was reterred to by their Lordships of the 
Privy Council in Fazl Kan in'a case, but they declined to express any opinion on it, stating 
that the facts of the ease before them did not properly raise that question. In Abdul 
Sttlihan'a ease, the High Court of Calcutta doubted whether a special dedication of a 
mosque to an v pai t u ular sect of Maliomedans would hem aeiordanu) with Mahomedan 
Ecclesiastical law. The view taken in Atu-Dlhth'a case was followed by the High Court 
of Lahore in Mnttht Bak-Jmh'a ease. The point cannot therefore be said to be quite settled. 
Hut w lien a mosque is not appropriated to any part icular sect, there is no doubt that it may 
be used by any Mahomedan for the purposes of worship without distinction of sect. 
Thus a Shafts may join in a eongrcgationnl worship, though the majority of worshippers 
in the congregation may be llaiiahs: and he cannot hi prevented from taking part in the 
service, because according to the Khafci practice he pronounces the word runm (amen) 
in a loud voice anil the Hannfi practico is to mutter the word softly. Similarly, Maho- 
nicduns of the Anttl-bil-hiulis or Wahabi sect have the right to worship in a mosque built 
primarily for the use of Hiituifis and generally used by them, though their views in the 
matter of rit mil diiler f roin those of the llanafis. Hut there is nothing in tho Mahomedan 
law to entitle tho members of a new sect to pray as a separate congregation behind an 
Imam chosen hv themselves (it). 

As to management of mosque, see notes to s. 1(15, “ Powers of Court.” 

<»') Sarhtm v. llahaman Uuksh (1890) 24 Cul. I (n) Hakim Khalil v. Malik htrafi (1917) 2 Pat. 
fe3, 91. 1 L. J. 108, 37 I. C. 302. 
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175. Sajjadanishin ; Khankah.—A sajjadanishin is the head Ss. 
of a khankah , a Mahomedan institution analogous in many 175-175B 
respects to a math where Hindu religious instruction is dispens- / 
ed. He is the teacher of religious doctrines and rules of, 
life, and the manager of the institution and the administrator J 
of its charities, and has. ordinarily speaking, a larger right in 
the surplus income than a mutawalli (o). But this does 
not mean that in every case the whole income from a khankah is 
at the disposal of the sajjadanishin. At certain shrines the ' 
members of the founder's family other than the sajjadanishin 
are entitled to share in the sui phis offerings which remain after 
pajnnent of expenses (j>). 

The word “ sajjadanishin ” i~ derived from vij/iuln, (1ml is, the cm pet used by Malm, 
niedans for pra,\er, and nisi in, that is sitting. The snj|,idmshm takes precedence oil the 
carpet dining piaycis | lliulh-, p. fills, f.n. (1)J. The office of a niutawalh is a secular ollicc ; 
that of a sajjadanislun is a spmtual ofliec, and he lias certain spuitual functions to per- 
foim. A person may hold the office both of a mutawalli and a sajjadanishin at the same 
time. A sajjadanishin may, like a mutawalli (s. 1(57) appoint his own successor. As to 
the distinction between the two nlliccs, see the uiuleimentioned eases ( 7 ) A mmol 
cannot act, and lie tlieiefoie can not be appointed a sajjd.inishin (/). 1 ’iojieity given 
for the upkeep of buildings and the school connected with a khankah (.annul be attached 
111 execution of a peisonal dociee against the sajjadanishin (*). 

175A. Kazi.—The Mahomedan law docs not regard the 
office of Kazi as hereditary (t). A claim to such a right, 
though supported by custom, is not one that can be recognised 
by a Civil Court (it). 

A Kazi nay be appointed by the (ioveinmenf ( 1 ) 01 by some internal airangement 
among the Mnlioinedans of each locality (»/;). 

175B. Takia —A takia is a religious institution recognized 
by law, and an endowment to a takia is as valid a wakf as to 
a khankah (x) fs. 175]. 

“ Takia ” means literally' a resting place. The wind is now used to denote the place 
where a fakir (holy person) resides and imparts religious instiuetion to his disciples and 
otjiers. 


< o ) 

<J» 


I idi/a I'amlhi v./l«(M«rmi(l f »21) 18 I V 5 . 
312, 41 Mail. 831, 811, 65 1 C 101, (’23) 
A VC. 123; Xooleka !M,i \ Sijed Xi/mtl 
Ahedm (1904) 6 Horn L. JC 1U58. 
Muhammatl Hamul v Mian Mahmud 
(1023), 50 T. A 02, 105-106, 4 Ull 13, 20, 
(’22) A. PC. 384, 


(?) 

(r) 

(*) 


1’iratl v. Abdool Karim (1801) I!) Cal 203: 
Secretary of State v. Mohiuddm (1000) 27 
Cal. 674. 

(1801) 10 Cal 203, 210-220, supra. 


Shah Mohammad v. Mohammad (1027) 
Luck. 100, 100 I C. 241, (’27) A.O. 113. 


(t) Jamal II alad Ahmrd v. Jamal Widtul Joint 
(1877) 1 Cum 631, Daudsha v Jsmahha 
(1878) 3 I tom 72 , Bit ha Kakaji v. Nantr- 
wldtn (1803) 18 Horn 103. 


(«0 

(O 

(w.) 

CO 


Kasamkhan v. Kazi AMitlla (1028) 50 Worn. 

131, <13 1 C. 1.35, (’28) A.II 153. 

See tin- Knnl’s Ait 12 of 1880, anil Sheik 
Vmmar v Sudan Khan (1012) 37 Mail. 


Hussain Shah v. Gul Muhammad (1925) G 
Lah. 140, 88 I. C. 818, (’25) A L. 420. 
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Law relating to the protection, enforcement and 
administration of endowments. 

S. 176 176. The following is a list of enactments which provide 

for the protection, enforcement and administration of public 
endowments:— 

(i) Official Trustees Act 2 of 1913. 

(ii) Charitable Endowments Act 6 of 1890, ss. 2, 3, 4, 

5, 6 and 8. 

(iii) Religious Endowments Act 20 of 1863, s. 14. 

(iv) The Code of Civil Procedure, 1908, ss. 92-93. 

(v) Charitable and Religious Trusts Act 13 of 1920. 

(vi) Mussalman Wakf Act 42 of 1923. 
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CHAPTER XIII. 

Pre-emption. 

177. Pre-emption—The right of shufaa or pre-emption S** 
is a right which the owner of an immovable property possesses * * 
to acquire by purchase another immovable property which 

has been sold to another person. 

Hod., 547; Baillie, 475; Ouhtnd Du,,.I v. Irayitullah (1885) 7 All. 775, 7119. 

“ A right of pre-emption is not a light of rc-puichasc, but is simply a right entitling 
the pre-emptor to bo sulwtituted h>r the vendee as purchasor and to stand in his shoos 
m respect of all the lights and obligations ausnig from the sale under which he derives 
Ins title. A person, who chooses to pre-empt, theiefore, must take upon him the burden 
of the obligations subject lo which the sale was mode as well as the benefits accruing 
therefrom., in other words, he can get no inuiu than that for which the vendee bargain¬ 
ed.'’ .1 moitgages Ins piopeitv to B to secure repayment of Its. 50. A then sells the 
property, subject to the mortgage, to C for Rs. 200. L> claims the right to pre-empt by 
offering Its. 200 to V. C accepts Jts. 200, and delivers possession of the pioperty to IK 
B then sues D to enforce his mortgage. J> contends that he had no notice of the mort¬ 
gage w hen lie claimed the right of pre-emption and that he is not tliciefoio bound to pay 
the mortgage-debt. This contention cannot be upheld, lor L) stands in the shoes of 
C, and 0”s purchase was subject to B' s mortgage ( y ). 

178. Law of pre-emption not applied in Madras Presidency 
The Mahomedan law of pre-emption is applied by the Courts of 
British India to Mahomedans as a matter of “ justice, equity 
and good conscience,” except in the Madras Presidency where 
the right of pre-emption is not recognised at all [unless by local 
custom as in Malabar ( 2 )]. The reason given by the Madras 
High Court in the earliest case on the subject for refusing to 
recognise the right is that the law of pre-emption places a 
restriction upon liberty of transfer of property, and is therefore 
opposed to “ justice, equity and good conscience”. The right of 
pre-emption in that case was claimed on the ground of vicinage(^). 

In a recent Rangoon case the parties were Madras Mahomedans by origin and the 
right of pre-emption was claimed on the ground of co-ownership. The High Court of 
Rangoon upheld the plaintiff’s claim for pre-emption on the ground that the case was 
covered by sec. 13, sub-action (l), of the Burma Lvws Act (6). 

See notes to s. 5 above. 


(id Trjpal v. Girdhan JmI (1908) 30 All. 130. 

(z) Krishna Mrnon v. Kesavan (1897) 20 Mad 305. 
<o) Ibrahim v. Muni Mir Udin (1870) 9 U.M.C. 


(6) Syed Ebralum v. Syed Khan (1926) 4 Kang. 
13,95 I.C.83, (’26) A.R. 79. 
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S«. 179, Special Acts—The law of pre-emption in the 

179-180A Punjab is regulated by the Punjab Laws Act, 1872, as amended 
by Act XII of 1878, and in Oudh by the Oudh Laws Act, 
1876. These acts apply to Mahomedans as well as non- 
Mahornedans, with the result that the rules of the Mahome- 
dan Law of Pre-emption do not apply even to Mahomedans 
in those places except on the footing of local custom (c). 

180. Pre-emption among Hindus.—The right of pre-emption 
is recognized by custom among Hindus who are either natives 
of, or are domiciled in (d), Behar (e), and certain parts of 
Gujarat, such as Surat, Broach and Godhra (_/’), and it is 
governed by the rules of the Mahomcdan Law of Pre-emption i 
except in so far as such rules are modified by such custom (y). 

Where the existence of any such custom is generally known ■ 
and judicially recognized, it is not necessary to assert or prove 
it (//). 


Thi- explanation lies in the fact that under the Mahomcdan Law, non-Maliomcdaris 
me as much entitled to exorcise the light of pre-emption as Mahomedans (Maillie, 477). 
Accordingly, dm mu the Mnhomcdau mle in India, chums for pre-emption were entei- 
tained by the Courts ot the country, whether they were preferred by or against Hindus, 
lit this w isc, the Mahomedan law of pre-emption cantc to be the customary law of Behar 
und Ciujarat. But the law of pre-emption ns applied to Hindus m those places was the 
Hunah law, the Mahomedan sovoicigns of India being Sunnis of the llanali sect, and 
the same law is now applied to them in cases of pie-emption. But it is a necessary con¬ 
dition ot the application ot the Mahomedan law of pic-cmption to Hindus in Behar 
and tiiijiiint that they should Ik- either natives of, or domiciled in, those places. It is 
not enough that the party is a Hindu and ouns immoveable propelty in those places. 
Thus in a recent Calcutta case tin- light of pre-emption was denied to a Hindu who was 
a co-sharer of certain immoveable property in Behar, but who was neither a native ot; 
nor domiciled in, that place (/). See notes to s. 180A below. 


180A. Pre-emption by contract.—(7) Bights of pre-emp¬ 
tion mav be created by contract between the sharers in a 


x village (j). ( _ 

(r) H'i/tok'* Jle/ot of .iiujIo-Miiliniiiiiieilnn Jtur, 

(tl) Parmitfh A nth \ Dhanai (1905) 32 l'al MW 
(.) fakir Ranot\ i,’«i</m6<ii*A(1863) Bcnn Lit. 
Hup Vol .15, .hutit hit \ .laiikt Koer 
(1111") 30 fat 915, 39 I A. 101. 15 I 1‘ 059. 
(() Conlhniulat \. 1‘riliikor (1S«U) « II It 

A (.'. 203, reail with Dtthynbhat \ 1‘anthia 
(1914) 38 Horn 183, 185-188, 22 I r. 289 . 
Jaojiran \ Kalulttx (1921) 45 limn. 094. 
0(1 I 11. 901 iMimt—as to houses onh. 
ami not niirli-iiUural lands); <lok alila* \ 
Part oh (1910) IS Bom T,. It 09:), 35 ) (' 
871 [Uodhra]; Mahomed Xarein (1910) 


40 Doiii. 358 , 32 1 r 933 [nut In Kh.in- 
, (lesli, Nttarinn 4 Stu/iut Strajul (1917) 41 

Horn 030,04*1, 421 1'. 32 | Not In Kolnhal; 
Motihil v. Ilanlnl (1920) 44 Born. 090, 
57 1 (' 590 [Ahnuslabadl; Ram Chami 
v. Ctmeann (1923) 45 All. 501, 74 I. V. 
379, (’23) A A. 513 [ Benares—a« to houses 
onlj, anil not, agricultural lands]. 

<«/) Clink itiiri v Stintln (1906) 28 All 500 , Jai 
Kiinr Ileera Ltd (1874) 7 N. W. 1> 1. 
(A) Jadu Ijitl v. Jank't Koer (1008) 35 Cal 575. 
(0 Parxarth Hath v Dhanai (1905) 32 Cal 988. 
(J) Dvjttmbar Singh v. Ahmad (1915) 37 All. 129, 
I 141, 42 1 A. 10, 18, 28 I. 0 24. 
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( 2 ) A Mahomedan vendor may agree with a Hindu 
purchaser that the Mahomedan Law of pre-emption applying 
between the vendor and his co-sharer also a Mahomedan* 
should he applicable to the purchase^. Where such a contract 
is entered into, and the vendor informs his co-sharer about 
it, and the co-sharer makes the ‘ 'demands ’ as required by 
law [s. 186] be is entitled to pre-emption against the pur¬ 
chaser, though the purchaser may be a Hindu (/r). , 

Introdvclion of (he fair of pic-i Mjtfion info / adiu In lUijtimbtr Siiiyli v. Ahmad (l), 
their Lordships <,( the 1‘my Council sn ; (I ‘ i’ic-einptum in Milage iouiin unities in 
Tlntish India lmd ilsongm in tin- Mnhuii'i-ilii:i !m as to pre-i nipt ion, anil was appa¬ 
rently unknown in India More the timr ni the .V.iidml micro. In the conroe of time 
customs of pre-emption trow up md veu' adopted among village communities. In 
sonic oases tin* sharers in a village .•uloplo I or followed tin* rules of Uu Mulioniodan Law 
of ]irc rinption, and >n such oases tin* i iistom of tin* village follows tin* rules of (In* Malio- 
nifdan law of pirs-omption In ntlm cases, where a custom of ])re-cniption exists, each 
village community has a i ustom of pre-emption wlnili \ancs from the Mahoimdun 
law of pre-emption and is petuhar to the village in its proMsions mid its incidents. A 
custom of pre-emption was doubtless in all cases the result of agreement amongst, tho 
share-holders of the particular village, and may have boon adopted in modem times 
and in villages which weic fust constituted in modem tunes. Rights of pre-emption 
have in some provinces been given b\ Acts of the Indian Legislatuie. Rights of pre¬ 
emption have also been created by eontiaet between the sharers ill a village, lint in 
all cases the object is as far as is pi ssilile to jirevent stiangers to a village from becoming 
sharers in the village. Rights ol pic-cmption whin they exist uro valuable lights, and 
when they depend upon a custom or upon a contract, the custom or the eontiait, ns the 
ease limy be, must, if disputed, lie proved.’’. 


181. Who may claim pre-emption—Tlie following three 
classes of persons and no others, are entitled to claim pre¬ 
emption, namely:— 

(1) a co-sharer in the property (m) [shafi-i-sharik j; ✓ ' 

(2) a participator in immunities and appendages, such 

as a right of way or a right to discharge water (») 
[shafi-i-Tchalit] ; and 


(3) owners of adjoining immoveable property (o) [shafi-i 
jar), but not their tenants (p ),nor persons in posses¬ 
sion of such property without any lawful title (q) 
[Baillie, 481], 


(t) Stlaram v. Sayad Sirajul (1917) 41 Bom. 888, 
650-851, 42 I C 32. 

(0 37 All. 129, 140-141, 421 A. 10, 18, 28 I. C. 
34. 

(»n) Jadu Lai v. JanH Korr (1912) 39 Cal 915,39 
J.A. 101, 15 1.C.659; Syed Ebmhtm v. 
Syed Khan (1926) 4 Hang. 13, 951.C.83, 
(’26) A.ft 79 [co-hclmj. 


(n) Karim v. Pnyo IM (1905) 2 All 127. 

(o) Azi’ Ahmad v. Xanr Ahmad (1928) 50 All. 

257,103 If; H97, (’27) 504, Abdul Khakur 
v. Abdul (lafur (1910) 7 All. LJ. 841. 6 
1 V 338. 

(/») Gaoman Singh v. Tnpool Sing (1867) 8 W.R. 


(7) 


ee Ram v. Shodbudra (1868)» W .It. 455. 


180A, 181 
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The first class excludes the second, and the second excludes 
the third. Hut when there are two or more pre-emptors 
belonging to the same class, they are entitled to equal shares of 
the property in respect of which the right is claimed [Baillie, 
500]. 

Exception .—The right of pre-emption on the ground of 
vicinage does not extend to estates of large magnitude, such as 
village's and zemindaris, but is confined to houses, gardens, 
1 and small parcels of land (r). The right, however, may be 
claimed by a co-sharer ( s). \ 

[(n) A, -who owns a piece of laud, grants a building lease of the land to if. if builds 
a house on the land, and sells it to ('. A is not entitled to pre-emption of the house, 
though the land on -which it is built lielongs to him, for he is not a co-sharer, nor a par¬ 
ticipator in the appendages of the house, nor an owner of adjoining property : Pert)haili 
L»l \. I r sin id Alt (1807) 2 N. W. 1\ 100. 


(b) A owns a house wInch he sells to B. M owns a houso towards the north of 
A'a house, and is entitled to a right of way through that house. N owns a house towards 
the south ot A'a house, separated from A'a house by a party wall, and having a right 
of suppoit from that wall. Both M and X elaini pre-emption of the house sold to if. 
Here M is a pnitici|>ator in the appendages, while A is merely a neighbour, for the 
right of collateral suppoit is not an appendage of property. M is therefore entitled 
to pre-emption in preference to X : see Rnnrhoddua v. Jugnldtta (18!)!l) 24 Bom. 414 ; 
Karim v. I'iii/h Ltd (1905) 28 AH. 127. It is liiimateiial that J/’ s right of way has not 
been perfected by prescription under the Easements Act. In such a matter the rules 
of Mahoinedau law aie to lie applied, and that law does not prescribe any period 
which would give a person the light to enjoy an immunity, such as a right of way (t). 

Ante. -In the above illustration, the house owned by .1/ is a dominant heritage, 
and the pre-empted house is a servient heritage, for M has a right of way through it. 
But .1/ would not the less be a “ I’aitieipator in the appendages,” if the pre-empted 
propeity was the dominant heritage and his propeity was the servient heritage : Chand 
Khan v. Am mat Khan (1809) .‘1 B. L. It., A. C. 290. And M would still be a “ partici¬ 
pator," if Ins house and the pre-empted house weie both dominant tenements, having 
aright of easement against a third property: Mahatnb Singh v. Ramtahal (ISfiS) t» 
Beug. L. Jt. at p. t.‘i. 

(c) .4 is the owner of a plot of laud. R and V own a piece of land adjoining it. 
The land owned by if and ( J is divided by a Lae hr ha road. The public have a 
right of passage over that road, but the land along which the road runs belongs to if and 
C. if and f sell the land to I). A n entitled to pre-empt the whole of the land belonging 
to if and C, and not merely the portion on his side of the road • Aziz Ahmad v. 
Xaztr Ahmad (1928) 50 All. 257, 103 I. (\ 897, (’27) A. A. 504.] 


lied., 548-550 ; Baillie, 481-484, 500. 


(r) Mahomed iloxfeut Mohsin Ah (1870) 
S It. I,. K 41, 50. Abdul I lain m v Khnrag 
St,mil (IH92) 15 All 101, Mu,mu Lai v. 
Ilanra Jan (1910) 33 All 28, 7 1. 0 404. 
(«) Silurian v. Sayad (1917) 41 Bom 630, 052- 
053, 42 l. C. 32; Jad u Lai v. Jankx Koer 


(1912) 39 Cal. 915, 39 I. A 101. 15 T. C. 
659, [Mahal], Siml-ud-lHn v. Latif-un- 
Xmail (1922) 44 All. 114, 64 1. C. 450, (’22) 
A.A. 391 (Zcmlndarll 

(() Baldeo v. Badri Xath (1909) 31 AU. 519, 2 
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Right of pre emption arises from ownership. —The right of pre-emption cannot he S*. 
resisted on the ground that the pre-emptor was not in possession of his own property at 181, r 182 

the date of the suit. Ituis ownership, and not possession, that gives rise to the right («). 

Pre-emptors of same class. —When pre-emption is claimed by two or more persons 
on the ground of participation in a right of way, all the pre-emptors have equal rights, 
although one of them may bo a contiguous neighbour (r). The reason is that the 
Mahomedan law does not recognizo degrees of nearness in the same class of pre- 
emptors (w). Rut nearness may bo recognized by custom (r). 

Tree with overhanging branches .—The fact that tho branches of a tree project over the 
land of a neighbour does not give the owner of 'ho tree any right a- a shaji-i-khalit on a 
sale of that land (y). 

Villages and teuuiularies Tho reason \v'i\ the light of pre-emption cannot bo 
claimed when the contiguous estate" ate oi L.rge in ignitude is that (he law of pre-emp-' 
tion “ was intended to picvent \i\atioo to holdeis of small plots ot land who might 
bo annoyed by tho inti eduction of a sti anger among them.” But this pimciple applies 
only when the right of pre-emption is claimed merely on the ground of rinnage. It does 
not apply whuio tho right is claimed by a co-sharer. See the section. 

Females. —A female is not precluded from maintaining a suit for pic-cmption if sho 
by law is entitled to inherit, even though it may be a widow’s estate (c). But a female 
entitled to maintenance only is not entitled to pre-empt (a). 


Sale by one of several co-sharers to another. —See s. 185 below. 

1 Shiah law. —By tho Shiah law the only persons entitled to the light of pre-emption 
Ire co-sharors; Baillie, Part II, 179; Qnrban v. Chute (A), and that loo if the number 
of co-sharcrs does not exceed two (c). 

182. Sale alone gives rise to pre-emption—The right of ( 
pre-emption arises only out of a valid (d), complete (c), and 
bona fide ( /) sale. It does not arise out of gift ( hiba ), sadaka 
(s. 144), wakf, inheritance, bequest ( 7 ), or a lease even though 
in perpetuity (4). Nor does it arise out of a mortgage even 
though it may be by way of conditional sale ( i ); but the right 
will accrue, if the mortgage is foreclosed (j). The right arises- 
.even if the property sought to be pre-empted is sold by an- 
, {official receiver or by an order of the Court (£). It has been 1 


1 (u) Sakina Bibee v. Amiran (1888) 10 All 472. 
(v) Karim Baksh v. Khuia Baksh (1804) 16 
All. 247. See also Baehan Singh v. 
Bijai Singh (1926) 48 All. 221,00 I C. 
238, (’26) A.A. 180 

(ui) Said-ud-Din v. Latif-un-Nissa (1922) 44 
All. 114,116-117,64 I. C. 456. (’22) A. A. 
301; Nageshar v. Ram Harakh (1024) 46 
All. 370, 70 I. C. 417, (’24) A.A. 541. 

(x) Dhunraj V. Rameshumr (1923) 46 All. 171, 
78 I. C. 004, (-24) A. A. 227. 

(?) Aziz Ahmad v. Nazir Ahmad (1028) 50 All. 

267, 103 I. C. 897, (’27) A. A. 604. 
it) Ishar Devi v. Sheo Ram (1024) 5 Lah. 435, 
(’25) A. L. 83, 84 I. C. 484. 

(a) Karan Singh v. Muhammad (1885) 7 All. 


i (1800) 22 All 102. 

Abbas Ah v. Maya Ram (1880) 12 All. 229, 
llusam Baksh v. Mahfuz-ul-llag (1026) 
47 All. 044, 88 I. C 072, (’25) A A 550. 

I Hod., 560; lliillltc, 475-477 ; Alajm-un- Kissa 
v. Ajaib Ah (1900) 22 All 343 1where the 
prlec was not ascertained ut the date of 
tho contraetl. 

Hod., 500 ; IJallUe, 475-477. 

') Parsashth Nath v. Dhanai (1905) 32 Cal. 
989. 

I Baillie, 471. 

) Dewanuttmlla v. Kazem Malta (1887) 15 
Cal. 184. 

) Our dial v. Teknarayan (1865) B. L. B,. Sup 
Vol. 106. 

) Ratal Begum v. Mansur Ah (1001) 24 All. 17. 

) Bnj Ndrain v. Kedar Nath (1923) 45 All. 186. 
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S. 182 held by the High Court of Allahabad that a transfer of pro¬ 
perty by a husband to his wife in lieu of dower is a sale, and is 
therefore subject to a claim for pre-emption (/). On the 
other hand, the Chief Court of Oudh has held that the transaction 
amounts to a hiba-bil-iwaz , and no claim for pre-emption 
\can therefore arise (m). 

Explanation I .—According to the Mahomedan law a 
sale is an exchange of property for property with the mutual 
consent of the parties, the exchange consisting in payment 
of price by the purchaser to the vendor and delivery of 
possession by the vendor to the purchaser. The execution 
of an instrument of sale is not necessary ( n ). According 
to the Transfer of Property Act, 1882, s. 54, a sale of pro¬ 
perty of the value of Its. 100 and upwards is not complete 
unless made by a registered instrument. It has been held by 
a Full Bench of the Allahabad High Court that, although the 
rules of the Mahomedan Law of Sale have been superseded by 
the provisions of the Transfer of Property Act, the question 
whether a sale is complete so as to give rise to the right of 
pre-emption is to be determined by applying the Mahomedan 
law, and if a complete sale is effected under that law as where 
the price is paid and possession is delivered, the right of pre¬ 
emption will arise, though the sale may not be complete 
under the Transfer of Property Act (o). On the other hand, 
some judges have expressed the opinion that the right of 
pre-emption does not arise until after registration as required 
by the Transfer of Property Act (p). In Jadu Lai v. Janki 
Koer (*/), Brett, J., suggested that a solution of the problem 
was to be found in determining in each case what was the 
intention of the parties as to the date when the sale should be 
considered as complete. The rule suggested by Brett., J., 
was adopted by some judges in Calcutta (r) and Patna (*) 
and also by the High Court of Bombay in Sitaram v. 
Sayad Sirajnl (t). The decision of the Bombay Court in 


(l) Fida All V Mmaffur Ah (1882) 5 All 65, 

Xnth ll v Shall i (1915) 37 All. 522. 29 1. O. 
495, doubtnl by Mr. Ameer All, Vol. 1 , 
4th t‘il., p. 713 

(m) Bashir Ahmad v. Muxammat Zubaida (1926) 

1 buck. 83, 92 I. C 265, ('26) A. O. 186 , 
Chaudhn Talib Ah v. Mutammat Kami 
(1927) 2 Lurk 575, 102 I. C. 142, (’27) A.O. 
204. 

(n) llcdayn, 241, Maciuuihti-n. 42; HalUie, 476; 

liegam v. iluhammad (1804) 16 All. 344, 
346-348. 

(o) Begam v. Muhammad (1894) 16 All. 344 

IF. B.j; Xajm-un-Xtssa v. Ajaib Ali 
(1900) 22 All. 343, Jank \. thrjadat 


(1885) 7 All. 482 [F. Ii.l 

(p) llam-rjl, J., In 16 All. 344, 356, supra: Cam- 
iluff, J., In Kudhai v. Sonaullah (1014) 41 
Cal 043, 949, 23 1. C 395; Mulllck, J, in 
Kheyah v. Mullick (1916) 1 Pat. L. J., 
174, 177-178, 34 I. C. 210. 

(?) (1908) 35 Cal. 675, 599, affimii. Ill 39 Cal. 

915, 39 I. A. 101, 15 I. C. 650. 

(r) Kirhardion, J., In (1914) 41 Cal. 943, 653, 
23 1 C. 385. supra. 

(*) Koe, J., In (1916) 1 Pat. L. J., 174, 179, 34 
I. (!. 210, supra. 

(Q (1917) 41 Bom. 636, 651-652, 42 I. C. 32, 
followed in Abdulla v. Ismail (1921) 46 
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Sitaram's case was affirmed on appeal by the Judicial Commit- S. 182 
tee. In the course of the judgment their Lordships of the 
Privy Council said : “You are to look at the intention of the 
parties [that is, the vendor and the vendee] in determining 
what system of law was to be taken as applying and what was 
to be taken to be the date of the sale with reference to which 
the ceremonies were performed ” (u). In a later case the High 
Court of Bombay followed the Full Bench decisions of the 
Allahabad High Court (v). 

Explanation II. —It has been held by the High Court of 
Allahabad that the right of pre-emption arises not only when 
an out-and-out sale has boon completed, but also when a 
complete contract of sale, without any option to the vendor, 
has been made ( w ). 

The importance of ihe question now under consideration arises in tins way. A 
Mahomedan is not entitled to pre-emption unless lio makes the “demands” required 
by law (s. 186). These demands should not lie made before the sale is complete. They 
should ho made after the sale is complete, and immediately after the pre-emptor hears 
of the sale, that is, a completed sale. Now a sale according to the Mahornodan law is 
completed by payment, of the pneo by the purchaser to the vendor and by delivery of 
possession by the vendor to the purchaser. But a sale under the Transfer of Property 
Act is not complete unless made by a registered instrument. Hence tho view taken 
by some Judges that the ‘ demands ’ should be made after registration of tho sale-deed. 

But if this view be accepted, the vendor and vendee, with a view to defeat tho pre- 
cinptor, may not execute and register a sale-deed, and may complete tho transaction 
by payment of price and delivery' of possession so as to deprive the pre-emptor of the 
right of pre-emption. Hence the mlc suggested by Brett, J., and approved by the 
Judicial Committee, namely, to ascertain in each case what was the intention of tho 
parties as to the date when the sale should be considered as completed. 

A agrees to sell his house to if in January 1918 for 11s. 300. On 1st February 1918 
if pays the purchase-money to A, and obtains possession of the house from A. The 
sale-deed is registered on 1st March 1918. The pre-c-mptor comes to know of tho pay¬ 
ment of price and delivery of possession on 15th February 1918, but ho does not make 
tho “ demand ” (s. 186) until 2nd March 1918, being the date on which ho first comes to 
know of tho registration. Is he entitled to pre-emption ? (1) No, according to the 
Allahabad High Court (x), for the sale, according to that Court, became complete on 
payment of the price and delivery of possession, and tho pre-emptor having failed to mako 
tho “ demands ” on 15tli February when he first came to know of it, the right of pre¬ 
emption is lost by delay. (2) If the sale be regarded as complete on registration, tho pre- 
emptor is entitled to pre-emption, for ho made the ‘ demands ’ when he first came to 
know of the registration. In fact, if ho had made the ‘ demands ’ before registration, 
they would have been promaturo, and ho would not have been entitled to pre-emption 
unless he made tho “ demands ” again immediately after ho came to know of registra- 
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tion. (3) According to tho rule now laid down by the Judicial Committee, the inten¬ 
tion of (he parties is the sole guide. Therefore, if in the case put above, possession 
was not given and no part of tho price was paid till registration, the intention of the 
parties would he tal.en to be that they did not regard the sale to bo complete till regis¬ 
tration, and tho * demands ’ in such a case should bo made immediately after tho pre- 
cinptor hears of the registration (y). But if tho contract of sale says, “ I have agreed 
to sell you my share for Rs. 20,(XX), Rs. 1,(KM) paid down, and the remainder payable 
in two quick instalments, and that a formal deed of sale shall bo executed and regis¬ 
tered,” and tho agreement further contemplates a notice of tho transaction to bo given 
by the vendor to his co-sharer on the same day, and provides that if the co-sharer elects 
to purchase tho vendor’s share, the vendor should immediately roturn the Rs. 1,000 
to tho purchaser, it is the dale of the agreement that is to be taken as the date of the 
sale and it is with reference to that date that tho co-sharer (pre-emptor) should perform 
tho necessary ceremonies (z). 


Lease in perpetuity. A lease even though in perpetuity docs not give riso to the 
right of pre-emption. But a transaction, though in form a lease, may in truth and 
substance be a sale, as whore the property is of tho value of Rs. 2,C00 and a lease is 
given for (10 years under which Rs. 1,050 are paid as premium and Re. 1 is reserved as 
annual rent: In such a cam tho pre-emptor is entitled to pre-emption, though tho 
transaction is in form a lease. Tho Mahomcdan law does not recognise the device of 
dressing up a transaction of salo in tho garb of a lease so as to defeat the right of pre¬ 
emption («). Seo s. 1B2 below. 


183. Ground of pre-emption to continue up to decree —The ( 
right in which pre-emption is claimed—whether it be' co- 
ownership, or participation in appendages, or vicinage—must 
exist not only at the time of sale, but at the date of the suiti 
for pre-emption ( b ), and it must continue up to the time the 
decree is passed (c). But it is not necessary that the right should 
. be subsisting at the date of the execution of the decree (d) 
or at the date of the decree of the appellate Court (e). The 
reason is that the crucial date in these cases is the date of the 
decree of the Court of first instance (/’). 

Thus if a plaintiff, who claims pre-emption as owner of a contiguous property, 
sells bis property to another person after institution of the suit, he will not bo entitled 
to a dei rce, for ho does not then belong to any of the three classes of persons to whom 
the right of pre-emption is given by law: seo b. 181 above. But once the decree is 
passed, the plaintiff does not forfeit tho right of being put into possession of the pre¬ 
empted property in execution of tho decree, although he may have alienated the property 
before execution or alienated it beforo the dato of tho decree of tlio appellate Court. It 


(y) 35 Cal 575; 41 Cal 043, 050, 954, 23 I. 
C. 385. 

(i) (1021) 46 llora. 1056, 48 I. A. 475, 64 I. C. 
826. supra. 

la) Muhammad v. Muhammad (1018) 40 All. 

322, 44 1. 0. 227. 

lb) Jankx Prasad v. Ishar Das (1890) 21 All. 374. 
(c) Ram Uopal v. Pian ImI (1800) 21 All. 441; 

Tafauul v. Than Stngh (1010) 32 All. 567, 
6 I. C. 426; A'urt Mian v. Ambica Singh 
(1017) 44 Cal. 47, 34 1. C. 860. 


(ft) Ram Sahai v. Gaya (1884) 7 All. 107. 

(r) Raldeo Muir v. Ram Lagan (1923) 45 All. 


(/) (1023) 45 All. 700, 710, 771. C. 694, ('24) A.A. 
82, supra; Haji Sultan v. Masttu (1926) 
48 All. 689, 06 I. C. 744, C26) A.A. 749 ; 
Srx Thakur Radhika v. Bohra Shiam (1023) 
45 All. 561, 74 I. C. 382, (’23) A.A. 626. 
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need hardly be mentioned that a plaintiff does not forfeit his right of pre-emption merely 
because ho had on a provioua occasion mortgaged his own share on which his right of 
pre-emption depends (9). 

184 . Doubt as to whether buyer should be a Mahomedan.— 
According to the Allahabad decisions, it is not necessary to 
enforce the right of pre-emption, that the buyer should be a 
Mahomedan (h). According to the Calcutta (i) and Bombay (j) 
decisions it is necessary, except in the cases mentioned in 
ss. 180 and 180A, that the buyer should be a Mahomedan.' 
But all the three Courts are agreed that the seller and the 
pre-emptor should both be Mahomedans (/•). 

There arc no Madias decisions. btviuisom Madras tho law of pre-emption is not 
applied even as lietween Mahomed ms [s. 178]. 

The vendor should bo a Mahomi>dan. Hence no right of pre-emption can bo 
claimed by a Mahomedan win n tbo vendor is a Hindu or a European, though the vendeo 
may be a Mahomedan. 

The pre-emptor also should bo a Mahomedan, tho reason being that if he is a 
Mahomedan and subsequently wants to sell tho pre-empted property, I10 is bound to 
offer it to his Mahomedan neighbours or partners befnro ho can sell it to a stranger. 
Hut a non-Mahomcdan is not subject to any such obligation, and he can sell it to any 
one ho likes. The law of pre-emption contemplates both a right and an obligation, 
and if a non-Mahomcdan wore allowed to pre-empt, it would be allowing him tho right 
without tho corresponding obligation. This is the principle underlying the decision 
of tho Allahabad High Court in Qurban'* case (f), where it was held that a Shiah Maho- 
medan could not maintain a claim for pre-emption based on the ground of vicinage 
when the vendor is a Sunni. The decision was based on tho ground that by the Shiah 
law a neighbour as such has no right of pre-emption, and that if ho were allowed to pre¬ 
empt, he might sell his house to any one he liked, and his Sunni neighbours could not 
successfully assert any right of pre-emption against him. 

The vendeo also, according to the Calcutta High Court, should bo a Maliomedan. 
Hence a Mahomedan cannot obtain pre-emption of property sold by a Mahomedan 
to n Hindu. According to that decision, tho right of pre-emption is not a right that 
attaches to the land, but is merely a personal right. If it were a right attaching to tho 
land, it might be claimed, oven against a Hindu or any other non-Mahomcdan purchaser 
“We cannot, ... in justice, equity and good conscience, decide that a Hindu 
purchaser in a district in which tho custom of pre-emption does not prevail as amongst 
Hindus, is bound by tho Mahomedan law, which is not his law, to give up what ho lias 
purchased to a Mahomedan pre-emptor.” On tho other hand, it has been held by the 
Allahabad High Court that it is not necessary that tho vondco should bo a Mahomedan 
and that pre-emption can therefore be claimed even against a Hindu purchaser. 
According to that Court, a Mahomedan owner of property is under an obligation 


<g) Vgagar ImI v. Jia Lai (1806) 18 AU. 382. 
(A) Gobini Laval v. Inayatulla (188S) 7 All. 776 ; 

Abbas All V. Maya Ram (1880) 12 All. 220. 
(») Kudrutulta v. Mahimi Mohan (I860) 1 Beng. 
L. R.134. 

(j) Sitaram v. Sayad Sirajul (1017) 41 Bom. 
636, 640-650, 42 I. C. 32; Mahomed v. 


Narain (1016) 40 Bom. 358, 32 I. C. 033. 
(t) Dwarka Dues v. Uassatn Baktuh (1878) 1 All. 
564 (Hindu vendor); Poor no Singh v. 
Ilurrychum (1872) 10 B. L. K. 117 (Euro¬ 
pean vendor); Qurban v. Chote (1890) 22 
.All. 102 (Shiah pre-emptor against Sunni 
vendor and Sunni vendee). 

(I) (1890) 22 All. 102. 


Ss. 

183,184 
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imposed by the Mahomedan law to offer the property to his Mahomedan neighbours 
or partners before lie ran sell it to a stranger, and this is an incident of his property 
Minch attaches to it whether the vendee bo a Mahomedan or a Non-Mahomedan. 
The Bombay High Court had adopted the view taken hy the High Court of Calcutta. 
According to the Calcutta and Bombay High Courts, the right of pre-emption may he 
enforced against a Hindu vendee, in those cases only where the right is recognised by 
custom as stated in s. 180, or is created by contract as stated in s. 180A. 

185- Pre-emption in case of sale to a shaft.—Where 
there are two or more shafts of the same clast/, and the sale 
is made by one of them to another, the other shafts are 
entitled to claim pre-emption of their share against the shaft- 
pnrehaser (m). Similarly, where the sale is made to a shaft, 
and a stranger, the other shaft are entitled to claim pre¬ 
emption of their share against the shaft-purchaser and the 
stranger (n). 

[(a) .1, li and V are co-sharers in certain property. .1 sells Ins slum* to li. C 

is entitled to claim pre-emption of one-lmlf of the property: Ennlnllah v, Kmvuhrr 
Mi (11**27) 54 Cal. 55««. «.W f. 0. 220. ("20) A C. 1153 

(h) A, li, (' and I) own each a house situate in a private lano common to all Hie 
four houses. A sells his house to li. Hero li, (’ and 1) are “participators in the 
appendages ’’ of the house sold, tho appendage being the right of way. C and l) ate 
each entitled to claim pro-omption of a third of the house. Amn 1 Insun v. lialmti 
liaknlih (1807) 10 All. 400. 

(e) A, B and (’ are co-sharers in certain property. A sells Ins share to li and S (! 
is entitled to i l.iun pre-emption of one-half of the property : Naligmw v. Raghubnrdynll 
(1887) 15 Cal 221 ] 

It was at one tune held hy the High (Joint of Calcutta («), that where there are 
several eo-sharers, and one of them sells Ills share to another, none of the other co-sham b 
is entitled to claim pre-emption against tho purchaser. The ground of the decision 
was thus stated hy liarth, C. .1. : “ Tho object of the rule (of pre-emption) ... is 

to prevent tho inconvenience which limy result to families and communities from the 
introduction of a disagreeable stranger as a co-parcener or near neighbour. Tint it is 
obvious, that, no such annoyance can result from a sale hy one co-parcener to another.” 
A different view was taken by tho High Courts of Allahabad and Bombay, one of the 
grounds of Hie decisions being that the rule laid down in the Hedayn, that “ when tin re 
is a plurality of persons entitled to the privilege of nhvffa, the right of all is equal,” applies 
as much when the sale is made to a shuji os when it is made to a stranger A Special 
Bench of tlio Calcutta High Court has now taken the same view as that taken 
by the Allahabad and Bombay High Courts (p). 


(m) Amir Hasan v liahim Hakhsh (IS»7) 19 All 
460, Abdullah v. Amanat-ullah (1899) 21 
All 292; Muhammad Yakub v. Kanhai 
lull (1922) 44 All. S3, 04 I C. 673. (’22) 
A A. 167, (tissonttnn on this point from 
Halim v Jladrinath (1909) 31 All. 510 ; 
Ziaud-Dtn v. A bill (1023) 45 All. 487, 
77 I (’. 27; Nadir Husain v. Sadiq 
Husain (1025) 47 All 324. 326, 80 1. C. 
580. (’25) A .A. 361; Vithaldas v. Jamiut- 


ram (1020) 44 Horn. 887, 58 X. C. 279 

[K B.l; KnnrUullah V. Koushrr Ah (L027) 
54 (Ml. 260, OS I C. 220, (’26) A C. 1158, 
ovvrrulinK holla Noivbut Ah \ Mia 
Jr won Ml (1878) 4 (Ml. 831. 

(n) Saltgram v. Raghubar (1885) 15 Cal. 224. 

(o) (1878) 4 Cal. 831, supra. 


(#») (1927) 54 Cal. 266,98 I.C.220, (’20) A.C. 1157 
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186. Necessary formalities to be observed—No person is 
entitled to the right of pre-emption unless— 

(1) he has declared his intention to assert the right 
immediately on receiving information of the sale. This forma¬ 
lity is called talab-i-mowasibat (literally, demand of jumping, 
that is, immediate demand) ; and unless 

(2) he has with the least practicable delay affirmed the 
intention, referring expressly to tin; previous talab-i-mowa¬ 
sibat (</), and made a formal demand— l 

(a) either in the presence of the buyer, or the seller, or 
on the premises which are the subject of sale (r), 
and 


(b) in the presence of witnesses specifically called to 
bear witness to the demand being made (s). This 
formality is called talab-i-ishhad (demand with 
invocation of witnesses). 


Explanation 1 .—The talab-i-mowasibat should be made 
after the sale is completed. It is of no effect if made prior to 
the completion of the sale [s. 182]. 

Explanation II. —It is not necessary that the talab-i- 
mowasibat or talab-i-ishhad should be made by the pre-emptor 
in person. It is sufficient if it is made by a manager or duly 
authorised agent of the pre-emptor (/). When the pre- 
emptor is at a distance, it may be made by means of a 
letter ( u ). 

Explanation III. —If the talab-i-ishhad is made in the 
presence of the buyer, it is not necessary that the buyer should 
then be actually in possession of the property in respect 
of which pre-emption is claimed (v). 

Explanation IV. —Where there are two or more buyers 
and the talab-i-ishhad is not made in the presence of the vendor 


(?) 


(r) 

<*) 


Iltijjab Ali v. Chundi Churn (1800) 17 Cal. 
54; Mubarak Hussain v. Hants liana (1004) 
27 All. 160; Jadu Lai v. Janki Koer (1012) 
39 Cal. 915, 023, 39 I. A. 101, 108, 15 1. 
C. 659. affng. (1008) 35 Cal. 576; Sadiq 
All v. Abdul (1923) 45 200, 71 l.C. 

460, C23) A .A. 251. 

Kulsum Btbi v. Faqir Muhammad (1896) II 

All. 298; Muhammad Usman v. Mvha - 

Abdul (1912) 34 All. 1,111. C. 319. 


All 290, 71,1 C. 460, (’23) A .A. 251. 

(0 A bath Begum v. Inam Regain (1877) 1 All. 
521; All Muhammad v. Muhammad (1890) 
18 All 309 , Jadu Lai v. Janki Koer (1012) 
39 Cal. 015, 39 I. A. 101, 15 I. C. 650 ; 
Ilanhar v Sheo f'rasatl (1884) 7 All. 41 
(pre-emptor bound by acts and omissions 
of his agents]. 

(«) Syed Wajtd v. Lalla Uanuman (1860) 4 Bong. 
Ij.R , A.C. 130 ; Muhammad v. -' 


L.R , A.C. 130 ; Muhammad v. A 
(1016) 38 All. 201, 33 I. C. 349. 

(v) All Muhammad v. Mohammad (1896) 18 All. 


S. 186 
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or on the property sought to be pre-empted* the demand must 
be made to all the buyers (if). If it is made only, to one buyer 
the pre-emptor can only get a decree in respect of the share 
of that buyer ( x ) [s. 191 A]. 

Explanation V. —No particular formula is necessary either 
for the performance of talab-i-mowasibat or talab-i-ishhad 
so long as the claim is unequivocally asserted (//). 

Explanation VI. —Where the pre-emptor makes the talalA 
i-niowasibal in the presence of witnesses, and asks them to 
accompany him to the buyer to bear witness to the talab-i-ishhad, 
and they accompany him to the buyer, and the pre-emptor 
makes the talab-i-ishhad in their presence and calls their 
attention to it, the condition laid down in sub-sec. (2) (b) will 
be deemed to be complied with. It is not necessary in such a 
case to ask the witnesses in express terms to bear testimony to 
the talab-i-ishhad (z.) 


Hod.. fiSI ; Raillic, 487-400. The tnlub-x-mmcattibal and the talub-i-ishhad 
uro conditions precedent to the exercise of the right of pre-emption (a). The talab-x- 
i iMmit is as indispensable as tho tnlnb-x'-moiraxibnl (A). It is stated in the Hedaya 
(p 5. r >0) that. “ the right of xhujfu (pre-emption) is but a feeblo right, as it is tho disseising 
of another of Ins property merely in order to prevent apprehended inconveniences 
(soo notes to s. 18.5 above). Hence the formalities must be strictly observed, and there 
must be a clear proof of their observance («•). A petition by the pTc-emptor to tho svd - 
registrar praying that the registration of the sale-deed may bo stayed cannot bo troalcd as 
a tiiliib- 1 -mowaxibnl, there being no assertion of the right of pre-emption (rf). Tho tnlab-x- 
mownmbat should Im made ns soon as tho fact of the salo is known to tho claimant. Any 
unreasonable or unnecessary delay will be construed as an election not to pre-empt (e). A 
delay of twelve hours was held m an Allahabad ease to bo too long (/). And it was 
held in a Calcutta ease that where tho pre-emptor, on hearing of the sale, “entered his 
house, opened his chest, took out Rs. 47-4” (evidently to tender the amount to tho'buyer), 
and then performed the Utlnb-i-motmxibal, ho was not entitled to claim pre-emption, 
for the delay was quite unnecessary (g) [s. 187J. 


It is not necessary to the validity of lalab-i-mowasibat that it should be performed 
in the presence of witnesses. It is enough if tho pre-emptor makes known his intontion 
in some way. But it is of the essence of tnlab-i-ixshad that it should be performed before 
witnesses (A). It is also necessary when the talab-i-ishhad is made that the pre-emptor 


(u>) Altman v .i/i Husain (ISI23) 43 All. 440, 73 
T. C. 10211, (-23) A.A 355. 

(i) Muhammad Ankan V. KahmalnlUth (1927) 
40 All. 710, 105 I. C. 771 (’27) A.A. 548. 
(//) jog tub v. Mahomed (1005) 32 Cal. 982 : 
Muhammad Nazir v. MaUulum (1912) 34 
AU. 53,11 I. C. 737. 

(j) A/mind Ilalmn v. Mohammad (1927) 40 All. 
385, Hl0 I 0. 39. (’27) A.A. 289. 

(а) Dronantlan Trashad v llimdhari (1017) 44 

Cal. 675, 083, 44 1 A. 80, 82, 39 X O. 958. 

(б) Muhammad v. Madho Prasad (1017) 39 All. 

133, 35 I. C. Oil. 


(c) Jadu Singh v. Ilajkumar (1870) 4 B. L. It.. 

A. C. 171. 

(d) Kheyah v. MuUick (1916) 1 Pat. L. J. 174, 

34 I. V. 210. 

(«) Haijnath^ v^Ramdhari (1908) 35 Cal. 402, 

(/) Ali Muhammad v. Taj Muhammad (1876) 
1 All. 283. 

(p) Jnr/an Shan v. Jabar Meah (1884) 10 UI. 

(A) Jadu Singh v. Jlajhimar (1870) 4 B. L, B. 
A. V. 171. 
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should refer expressly to the fact of tho talab-i-mowtmhat having been previously 
made (*). 

The talab-i-ishhad may be combined -with tho lalah-i-mowasibat. Thus if at tho 
timo of talah-i-mmmsUmt, the pru-emptor has an opportunity of invoking witnesses in the 
presence of the seller or the buyer or on the. premises to attest tho tulab-i-iiioivasibat, and 
witnesses are in fact invoked to attest it, it will suffice for both the tednbs (demands). 
This, however, is tho only case in which tho talab-i-ishhatl may be combined with tho tulnb 
i-mowisibat (j). 

The tulab-i-nimrasibat may bo made by using some such words as “ I do claim my 
shnjfa" (right of pre-emption) | Hod., 551J. Tl'o titlub-h-iihhad may bo mado by the 
pre-emptor saying, “ such a person has bought s*.eh a house of which f am the 
sliafee; I have already claimed my privilege of sh.ijfu, and now again claim it: be 
therefore witness thereof ” | Hed, 5.»l). Hut no particular form is noccssary [llod. 
r>,511; what tho law requires is that tho demand must he to that effect and no more. 
Tt has thus been held that the requirements of a talab-i-ishhud are complied with, if 
the pre-emptor states in tho presence of tho vendor, or tho vendee, or on tho land 
sold, and in tho presence of witnesses, “ I have claimed pre-emption ; I still claim it; 
bear witness theroforo to the fact” (k). If thero are several purchasers, it is not neces¬ 
sary that the namos of all tho purchasers should be enumerated at the time eithor of 
tho first or the second demand. Thus where a pre-omptor claimed the right of pre¬ 
emption against five purchasers, and tho form used was “ wheroas Jagdob .Singh and 
others have purchased tho property and I have claimed pre-emption,” etc., and tins 
was proclaimed in tho prosoncu of two of tho purchasers and at tho ompty doors of 
tho other three, it was held that tho demand was properly made, and that thero was 
nothing equivocal in the formulation of tho claim (0- 

Explanation I.—.See s. 182, Expln. TI and notes thereto. 


186A. Transfer of property by purchaser after demands — 
When once a pre-emptor has made the “ demands ” required by 
law [s. 186], a transfer by the purchaser of the property sought 
to bej, pre-empted will not affect the rights of the pre-emptor, 
and the pre-emptor is not bound to make fresh “ demands ” 
against the transferee (rn). , 

187. Tender of price not essential—It is not necessary 
to the validity of a claim of pre-emption that tho pre-emptor 
should tender the price at the time of the talab-i-ishhad [sec. 
186]; it is sufficient that he should then declare his readiness 
and willingness to pay the price stated in the deed of sale, or, 
if he has reasonable grounds to believe that the price named in 


(<) 
<l) 


Mubarak Husain v. Kaniz Kano (1004) 27 
All. ISO; Sadiq All v. Abdul (1023) 45 All. 
200. 71 1.0. 460, (’23) A.A. 251. 

Balllle 400; Nathu v. Shadi (1015) 37 All. 
523 , 20 I. 0. 405 ; llujjab Ah v. Chundi 


W auuaiugnwii, p, ioa. 

(I) Deb v. Mahomed (1005) 32 Cal. 082. 

(i») Mahammad Abdul v. Muhammad (1924) 46 
All. 880, 79 1.0. 1053, (’24) A.A. 808. 


Ss. 
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S*. the sale deed is fictitious, such sum as the Court determines 
187-190 to have been actually paid by the buyer {it). . ‘ 

188. Death of pre-emptorIf the pre-emptor dies 
pending the suit for pre-emption, the suit may be continued 
by his legal representatives. 

A sues li fur pre-emption. A dies before obtaining a decree in the suit. Accord¬ 
ing to the Hanafi law, the right to suo is extinguished and the suit cannot be prosecuted 
by A'a heirs (o). According to the Shiah and tlio Shafci law, the right to sue is not 
extinguished, and the suit may be continued by A'a heirs [Baillic, II, 190; Hod. 501]. 
According to the Probate and Administration Act, 1881, s. 89 [now Indian Succession 
Act 39 o! 1925, s. 3001, the right is not extinguished, and the suit may be continued 
by A'h legal representative, that is, lus executor or wlininislriitor. That Act applies to 
Muhoincduns, and tho effect of a recent Bombay decision is that whatever he the sect 
to a Inch the parties belong, the rule applicable to cases of this Kind is that laid 
down in tho said Act, that is to say, if A dies leaving a will the suit may be continued 
by his executor, and if ho dies intestate it may bo continued by his heirs on obtaining 
litters of ailiiunislration (j>). 

189. Right lost by acquiescence.—The right of pre¬ 
emption is lost if the pre-emptor enters into a compromise with 
the buyer, or if he otherwise acquiesces in the sale (</). But a 
mere offer by a pre-emptor to purchase from the buyer at the 
sale-price, made with the object of avoiding litigation, does not 
amount to acquiescence (r). 

189A. Right lost by joinder of plaintiffs not entitled to 
pre-empt.- if a plaintiff who has a right of pre-emption joins 
1 with himself as co-plaintiff a person who has no such right, 
he is not entitled to claim pre-emption, and the suit must 
be dismissed. But it is not so where he joins with himself 
as co-plaintiff a person who, but for bis failure to make 
the necessary demands [s. 186], would have been entitled to 
pre-empt ($). 

190. Right not lost by refusal of offer before sale.-As the 
right of pre-emption accrues after the completion of sale, 
it is not lost because before the completion of sale the 


<«) 

(?) 


llullllo, <114, Thera hall v. Moorut hill (1K0I1) 
11 W 11 275 , hajja Prasad v Detn Prasad 
(1880) H All 2:10 , A i/nrfo Par shad V Copal 
(1884) 10 Cnl 1008 . Karim Bakshv.Khuda 
Buksh (1801) 10 All 247, 248 Sep Jagat 
Singh v Uatiteo rrasad (1921) 43 All. 137, 
50 I ('. 079 lHale to mortgagee]. 

Jlmllle, 1 , 505-500 ; Muhammad Husain 
\ A lamat-un-mssa (1897) 20 All. 88. 
Sayyad Jiant Ilussan v Sdaram (1912) 38 
Horn. 144, 12 T. V 720 [SliafeiJ, Sdaram 
v. Syad Sira jut (1917), 41 Horn. 036, 053, 
42 1 l'. 32, nllil. on app. to l’.C. in Sitaram 
v. Jiaul Hasan (1921) 45 Bom. 1056, 1001, 


(?) IIalnb-un-nissa v Barkat All (1880) 8 All. 
275, Amir Haidar v All Ahmad (1925) 
47 All. 035, 88 I.C. 234, (’25) A.A. 424 
Iminnrl. 

(r) Muhammad Xasir-vd-din v. Abdul Hasan 
(1804) 10 AH. 300 ; Muhammad Yunnas 
v. Muhammad Yusuf (1897) 19 All. 334. 

(J) Dwarla Singh v. Shibo Shankar (1928) 48 
AH 810 98 T.C. 1007, (’27) A A. 168; 
Mat,anln Tokh Narayan v. Ram Raehhya 
(1926)) 5 Pat. 88,90 I.C. 800, (’25) A.P. 743. 
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property was offered to him and he refused to buy (<) [s. 186, 
Expin J]. 

190A. Right not lost by previous notice of sale.-- As 
the right of pre-emption arises after the completion of sale, 
it is not lost because the pre-emptor had notice that the property 
was for sale and he did not offer to purchase it (u) [s.186, 
Expln. I]. 

191. Suit for pre-emption—what the claim must include — 
Every suit for pre-emption must include the whole of the 
property subject to pre-emption conveyed by one transfer 
to one stranger (v). 

The principle of denying the right o f pre-emption except an to the whole of the 
property sold is that if the pre-emptor were allowed to split up the bargain, ho would be 
at liberty to take the best portion of tho property and leave the worst part of it with the 
vendee (ic). '* Tho right of pre-cinptiou was never intended to confer such a capricious 

choice upon tho pre-emptor” (x). lint where tho purchaser himself sells part of the pro¬ 
perty to another, tho pre-emptor is entitled to pre-emption in respect of that portion 
which remains with tho purchaser (y). 

Limitation.- A suit to enforce tho right of pre-emption must be instituted within 
ono year from the date when the purchaser takes physical possession of the property, 
or, where the suhjeet of the sale does not admit of physical possession, when the 
instrument of sale is registered (Limitation Act, 1008, seh. 1, art. 1(1). If tho subject 
of sale does not admit of physical possession and there is no registered instrument 
the suit will bo governed not by art.. It), lint by art. 120 (;). When tho person entitled 
to pre-emption is a minor, the right may be claimed on his behalf by lus guardian, hut 
the suit must bo instituted within tho aforesaid period, and the period of limitation 
will not bo extended by reason of the pre-omptor’s minority [Linutat ion Act, 1008, s. 8]. 

When pre-empted property viels in pre-emptor .—See Code of Civil Procedure, 1008, 
0. 20, r. 14. Upon a pre-emption decree, the property and the right to mesne profits there¬ 
from, \*;st in tho pre-emptor only from the date when ho pays tho amount of tho purchase 
price finally decreed; unt.il that time, tho original purchaser retains possession arid is 
entitled to the rents and profits (a). 

191A. Sale to two or more persons—Where the pro-, 
, perty is sold to two or more persons, the pre-emptor may 
t > pre-empt the share of any one of them (b). 

19 IB. Decree for pre-emption not transferable.—A decree 
for pre-emption is not transferable so as to entitle the 


(t) Abadi Begum v. Inarn Begum (1877) 1 AH | 
021, Kanhax JmI v. Kalla Prasad (1005) 1 
27 All. 670. 

(tt) Muhammad Askari v. Rahmatvllah (1927) 

40 All. 716, 1051. C. 771 ,(’27) A.A. 648. 

(*) Dvrga Prasad v. Munti (1884) 6 All. 423. 

<») Sheabharos v. Jtarh Rai (1886) 8 All. 462. 
ix) Durga Prasad v. J lunsi (1884) 6 All. 423, at 
p. 426. 


(») Vde Ram v. Alma Ram (1024) 5 hah. 8u, 
80 I. (I. 900, (’24) AL. 3431. 

( 2 ) Batul Begam v. Mansur Ah (1001) 24 All. 
17 ; Ilaunsilla v. Gopal (1006) All. W.N. 73. 

(a) Deokinnndan v .Sri Bam (1889) 12 All. 234 

Deoruindan Prashad v. Bamdhan (1017) 
44 Cal. 675, 44 I. A. 80, 39 IC. 958. 

(b) Muhammad Asian v. Bahmalullah (1927) 

49 All. 716,105 I.C. 771, (*20) A.A. 548. 


Ss. 

190-191B. 
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Ss. transferee to obtain possession of the property in suit in 
L91B-193A execution of the decree (c). 


192. Legal device for evading pre-emption.—When it is 
apprehended that a claim for pre-emption may be advanced 
by a neighbour, the vendor may sell the whole of his property 
excluding a portion, however small, immediately bordering 
on the neighbour’s property, and thus defeat the neighbour’s 
right of pre-emption. 

Hod. 503 ; lliulhc, 512, et srq. Fabrication is not one of the devices permissible und< r 
the Mahoinedan law for defeating the right of pre-emption ( ). See notes to s. 1S2, 
“ Lease in perpetuity.” 

193. Sect-law as governing pre-emption—(7) Tf both the 
vendor and pre-emptor arc Sunnis, the right of pre-emption 
is to be determined according to the Sunni law, and if both the 
parties are Shiahs (e), the right of pre-emption is governed 
by the Shiah law (/). 

(2) Tf the vendor is a Sunni, and the pre-emptor is a 
Shiah, the right of pre-emption is, according to the Allahabad 
High Court, governed by the Shiah law, on the principle of 
reciprocity explained in the notes to sec. 184 above (g). 

(,'!) Tf the vendor is a Shiah, and the pre-emptor is a 
Sunni, then, according to the Allahabad High Court, the right 
of pre-emption is governed by the Shiah law (/>); but according 
to the Calcutta High Court, it is governed by the Sunni law (i). 

(4) The personal law of the buyer is immaterial in these 
eases (j). 

193A. Points of distinction between the Sunni and the'Shiah 
law of pre-emption.—(7) According to the Shiah law, no 
right of pre-emption exists in the case of property owned by 
wore, than two co-sharers (/»•). 



to 


Qurban v. Chot ■ (1890) 22 All. 102. 
l‘ir Khan v. Faiyaz (11)14) 36 All. 488, 25 I 0. 
445. 

Jog Oeb v. Mahomed (1905) 32 Cal. 982. 
GobindDayal v. Jnayntuttah (1885) 7 All. 775; 
Jog Deb v. Mahomed (10051 32 Cat. 082. 
But ace Kudratullah v. Mahini Mohun 
(1860)4 U L.R. 184. 

Abba* Ah v Maya Ham (1889) 12 All. 220 : 
Ilusam Baksh v. Mahfuz-ul-JIaq (1025> 
47 All. 044, 88 I.C. 072, (’25) A A. 550. 
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w (2) The Shiah law does not recognize the right of pre- S. 193 / 
emption on the ground of vicinage ( l), or on the ground of 
“ participation in the appendages.” 

Baillie, Part 11, 175-179. .1, a Sunni, sells his land to B. A 's neighbour C, 

who is a Shiah, sues A and B for pre-emption. According (o the Allahabad High Coin i, 
tho law to be applied is the Shiali law, and under that law a neighbour as sueli 
has no right of pre-emption. C is not therefore entitled to pre-empt. Hut due deny 
(J tho right to pre-empt by applying his own lnw [Shiali law ] to him it is but fair that 
when G sells his own property, wo should apply tin* same law, so that if his neighbour 
is a Sunni and he chums tho light of pre-emption on the ground of rirmiujr , we 
should not allow his Sunni neighbour the light o* pre-emption. This is the line of 
reasoning followed by the Allahab.nl High Court in the eases referred to m sec. 193, 
sub-secs. (2) and (.J). The tendenrj of the Cakulta High Court is to apply in all cases 
tho Sunni law ot pre-emption except peril ips in e i->e J where both the vendor and pro- 
emptoraro Shiahs The reason g'\on by that Court is that the law of pre-emption in 
force in this country is the Sunni l-w of pre-emption. 

(II (Jnrban \. ( hvte (1800) 22 All. 10. 
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CHAPTER XIV. 

Marriage, Dower, Divorce and Parentage. 

A. —Marriage. 

S». 194. Definition of marriage—Marriage ( nikah) is defined ^ 

J4-196 to be a contract which has for its object the procreation and the , 
legalising of children. 

Hod., 25 ; Bailin', 4. 

Mala or Irmpornry mart mgr .—The Shiah law recognizes two kinds of marriages 
namely, (1) permanent, mid (2) inula or temporary (s. 20(5 B.) The Sunni law does not 
reeogmzo mu la marriage at all (Raillie, IS). 

195. Capacity for marriage.— (1) Every Mahomedan of 
soun<l mind, who has attained puberty, may enter into a con¬ 
tract of marriage. 

(3) Lunatics and minors who have not attained puberty 
may be validly contracted in marriage by their respective 
guardians [ss. 207-211]. 

Explanation. —Puberty is presumed, in the absence of 
evidence, on completion of the age of fifteen years. 

Bailin', 4 ; Hod , 52i>. Note* that thu provisions of tho Indian Majority Act, 1875, 

<lo not apply to matters rotating to man mgr, dower, and divorce. See notes to s. 101 
above. 

When consent to a marriage is obtained by foree or fraud, such marriage is invalid 
unless rutiiicd (/«). 

196. Proposal and acceptance before witnesses—It is 
, essential to the validity of a marriage that there should be a 

proposal made by or on behalf of one of the parties to the mar- ( 
riage, and an acceptance of the proposal by or on behalf of the 
other, in the presence and hearing of two male or one male 
and two female witnesses, who must be sane and adult 
Mahomcdans. The proposal and acceptance m ust both be v 
expressed at one meeting ; a proposal made at one meeting'' 
and an acceptance made at another meeting do not constitute 
a valid marriage. 


(«) A Mill Lahf v. Xu/iti Ahmed (1909) 31 All. | 
343, 1 I V. 538 1wife’s illness concealed], | 


Kitleumbt v. Abdul Kadir (1921) 45 Bum 
151, 59 1. C. 433 [pregnancy concealed) 
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Hed., 25, 26; 4, 5, Baillic, 10, 14. The usual form of proposal is, “ I have married 
myself to you,” and that of acceptance is, “ I have consented.” 

Shiah law. —According to tho Shiah law the presence of witnesses is not necessary 
in any matter regarding marriage: Baillic, Part 11, 4. 

Registration of marriages.—A* to registration of Mahomcdan marriages, see the 
Kazi’s Act, 1880, and Bengal Act I of 1876 read with Act VII of 1905. 

197. Absence of witnesses —A marriage contracted without 
witnesses as required by s. 19(> is invalid (fasid), but not 
void ( balil). 

Baillic, 155. As to invalid marriages, soi ss. 201A and 206 helow. 

198- Number of wives. -It is not lawful for a Maho¬ 
mcdan to have more than fou- wives at tho same time. Where 
a Mahomedan who has lour wives marries a fifth wife, the 
marriage is not void (balil), but invalid (fasid). 

Baillic, 30, 154 (fourth class). ‘‘It is not lawful for a man to marry the wife of 
another.” Bailie, 38. As to invalid marriages, see ss. 204A and 206 below 

198A. Polyandry not allowed —It is not lawful for a woman 
to have more than one husband at the same time. 

Baillic, 154 (sixth class). 

199- Marriage with women undergoing iddat.—It is not law¬ 
ful for a Mahomedan to marry a widow or a divorced woman 
before the expiration of the period of ujdat which it is incum¬ 
bent upon her to observe on the death of her husband and on 
divorce. Where such a marriage does take place, the mar¬ 
riage is not void (batil), but merely invalid (fasid). 

. Explanation. —The iddat of a woman arising on divorce 
is three courses, if she is subject to menstruation; if not, it 
terminates at the expiration of three months from the date 
of divorce. The iddat of a woman arising on widowhood, if 
she is not pregnant at the time of her husband’s death, is four 
months and ten days, and, if pregnant, four months and ten 
days or until delivery, whichever is longer (n). 

Hed., 128, 129; Baillic, 38, 151, 352-358. Iddat is prescribed for the establish¬ 
ment of legitimate descent and the prevention of “ confusion of blood.” As to invalid 
marriages, see ss. 204A and 206 below. As to marriage during iddat consequential on 
husband’s apostasy, sco s. 237 below. 


St. 

196499 


(n) Jhandu v. A/si. Hutain BUn (1923) 4 Lah. 192, 73 I. C. 590, (’23) A. L. 049. 
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S*. 199A. Marriage between a Sunni and a Shiah —A Sunni 

199A, 200 ma lc may contract a valid marriage with a Shiah female (<?), 
and a Shiah male may contract a valid marriage with a Sunni 
female ( p ). 

V' The rights and o bligations of. t^p >vife would bo governed by theJaiV- to^whiph she 
jaJumtBll lid i till i I tut Win T mamage. See s. 23. 

200. Difference of religion.—( 1) A Mahomedan male may 
contract a valid marriage not only with a Mahomedan v 
woman, but with a Kitabia, 'that is, a Jewess or a Christian, 
but not with an idolatress or a fire-worshipper. But if he does 
marry an idolatress or a fire-worshipper, the marriage is 
not void ( batil ), but merely invalid ( fasid ) (q). 

(2) A Mahomedan woman cannot contract a valid mar¬ 
riage except with a Mahomedan. But if she does marry a 
non-Mahomedan, whether he be a Kitabi (that is, a Christian 
or a Jew) or a non -Kitabi (that is, an idolater or a fire-wor¬ 
shipper), the marriage is not void (batil), but merely invalid 
(fasid). 

lied., 30, Bailie, 10-42, 151, 153. 

As to void ivud invalid marriages, see ss. 204-A, 205-A, and 200. 

Kitab means a book, that ih, a book of revealed religion. Kitabi means a male 
who bolieves in Christianity or Judaism. Kitabia is a female who believes in either 
of these religions. The question whether a Buddhist woman can be regarded as a 
Kitabia arose ill a ease before the Privy Conned, but it was not decided (r). In the 
same case their Lordships of the Privy Council expressed the opinion that in all 
eases where, according to Mahomedan law, unlielief or difference of creed is a bar to 
marriage with a true believer (».#■., a Mussulman), such marriage will be valid if the 
alien in religion ombr.uies the Mahomedan faith. Profession of such faith, whether 
w ith or without conversion, is necessary and sufficient to remove the disability. But 
such profession must he made before or at the time of the ceremony (*). 

Where cither party to a contract is a Christian, the marriage must be solemnized 
in accordance with the provisions of tho Indian Christian Marriage Act XV of *1872, 
otherwise the marriage is void (see s. 4 of tho Act). If the marriage is solemnized in ac¬ 
cordance with those provisions, it will bo valid though it be tho marriage of u Maho¬ 
medan with a Christian. But if tho marriage is not so solemnized, it is void though it 
may have been solemnized according to Mahomedan rites (<). 

Shiah lau\ —According to Shiah law, a female Mahomedan may not lawfully marry 
a nou-Moslem husband, nor can a male Mahomedan marry a woman who is not a Kitabia. 
Kvcn if she is a Kitabia, the majority of the Asna-Asharyas hold that the only form of 
marriage that can be contracted with her is mat a marriage (s. 252A); Bail lie. Part II, 
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201. Prohibited degrees of consanguinity —A man is pro- Ss. 
hibited from marrying (1) his mother or his grandmother how 201-240 

*liigh 3oever; (2) his daughter or grand daughter how low 
soever ; (3) his sister whether full, consanguine or uterine ; (4) 
his niece or great niece how low soever ; and (5) his aunt or 
great aunt how high soever, whether paternal or maternal. A 
marriage with a woman prohibited by reason of consanguinity 
is void ( batil). 

Ilod., 27; Bailin', 24. As to void marriages, see as. 2<V4A ami 205A below. 

202. Prohibited degrees of affinity —A man is pro-^. 
hibited from marrying (1) his wife’s mother or grandmother 
how high soever; (2) his wife’s daughter or grand daughter how 
low soever ; (3) the wife of his father or paternal grandfather 
how high soever ; and (4) the wife of his son, or of his son’s son 

l or daughter’s son how low soever. A marriage with a woman 
! prohibited by reason of affinity is void (batil). v 

Hod., 28; Bailin', 24-20, 151. As to void marriages, seo ss 204A and 205A 
below. 


203. Prohibition on the ground of fosterage—Fosterage is 
as much a bar to a lawful marriage as consanguinity, except 
in the case of certain foster relations, such as a sister’s foster 
mother, or a foster sister’s mother, or a foster son’s sister, or a 
foster brother’s sister, with any of whom a lawful marriage 
may be contracted. A marriage with a woman prohibited by 
reason of fosterage is void (batil). , 


Hud., 68, 69; Bailin', 30, 154, 194. As to void marriage's, see sb. 204A and 205A 


204. Women who cannot be lawfully joined together.—It is ' 
not lawful for a man to have two wives at the same time who 
are so related to each other that, if one of them had been a 
male, they could not have lawfully intermarried. But there t 
is a conflict of decisions whether the marriage with the second 
of the two wives in such a case is void (batil) or invalid ( fasid ), 
the High Court of Calcutta holding that it is void (w), 
and the High Courts of Bombay (v) and the Chief Court of 
Oudh (w) holding that it is invalid. 


(u) Aitunnvua v. Karimmmma (1890) 23 Cal. 
130. 

(c) Tajbi v. Mowla Khan (1917) 41 bom. 480, 


39 1.0.603. 

(w) Musammat Kamza v. 11 titan (1926) 1 Link. 
71. 92 I. C. 82, (’26) A.O. 231. 
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St. lied., 28, 29 ; Baillie, 31, 153. Thus it is not lawful for a man to marry his wife's 

204,204A. sister in hiH wife’s lifetime. Aecording to the Calcutta High Court, such a marriage is 
void, and tho issue is illegitimate (s. 205A). According to the High Court of Bombay 
and the Chief Court of Oudh, such a marriage is merely invalid, and theissuois not 
illegitimate (s. 200). The Calcutta decision, it is submitted, is not correct. 

There is, of course, nothing to prevent a man from marrying his wife’s sister after the 
death or divorce of the wife : Baillie, 33. 

204 A. Distinction between void (/**/) and invalid {Fatdd) 
marriages—(2) A marriage which is not valid may he 
either void {batil) or invalid ( fasid ). 

(2) A void marriage is one which is unlawful in itself, the 
prohibition against the marriage being perpetual and absolute. 
Thus a marriage with a woman prohibited by reason of 
consanguinity (s. 201), affinity (s. 202), or fosterage (s. 203) is 
void, the prohibition against marriage with such a woman 
being perpetual and absolute ( x). 

(3) An invalid marriage is one which is not unlawful in 
itself, but unlawful “for something else,” as where the pro¬ 
hibition is temporary or relative, or when the invalidity arises 
from an accidental circumstance, such as the absence of 
witnesses. Thus the following marriages are invalid, namely- 

(a) a marriage contracted without witnesses (ss. 190-197); 

(b) a marriage with a fifth wife by a person having 

four wives (s. 198); 

(c) a marriage with a woman who is the wife of another 

(s. 198A); 

(d) a marriage with a woman undergoing iddat (s. 199 ); 

(e) a marriage prohibited by reason of difference of 

religion (s. 200); 

(f) a marriage with a woman so related to the wife that 

if one of them had been a male, they could not 

have lawfully intermarried (s. 204). t 

The reason why the aforesaid marriages are invalid, and 
not void, is that in cl. (a) the invalidity arises from an 
accidental circumstance ; in cl. (b) the objection may be 
removod by the man divorcing one of his four wives ; in cl. (c) 
the objection may be removed by a divorce of the woman by 
her first husband : in cl. (d) the impediment ceases on the 


(j-) Women within tho prohibited degree 


called Moohanm. 
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expiration of the period of iddat ; in cl. (e) the objection may 
be removed by the wife becoming a convert to the Mussalman, ( 
Christian or Jewish religion, or the husband adopting the 
Moslem faith ; and in cl. (f) the objection may be removed by 
the man divorcing the wife that is related within the prohibited 
degrees to the new wife , e.g., if a man has two wives A and B, 
and he marries C who is a sister of A, lie may make C lawful to 
himself by divorcing A. 

Rail lie, 150-135. Abu iluuifu docs nut recognise the distinction set out above 
between void and invalid marriages Hut the dist action is recognised by lus two 
disciples Abu Yusuf and Imam Muhammad. Ai curding to Abu llamfu, no marriage is 
void, not even a marriage with u woman piolnbitcd by reason of consanguinity, affinity 
or fosterage, for, according to him, “all tie. daughtcis of Adam being qualified for 
procreation, which is the primary objict of marriage, arc fit subjects for that contract ” 
|i.i\, contract of marriage] Bailin', 151, 154-155. A marriage with a woman prohibited 
by reason of consanguinity, affinity or fosterage, is, according to Abu Hamfn, merely 
invalid, the result being that if there be offspring of the iiuirimge, they are legitimate and 
entitled to inherit to their father : see Baillie, 150, and a. 20(> below. The opinion of Abu 
Hanifa is not likely to bo adopted by any Court in British India. 

tihmh law .—The Shiah law does not recognize the distinction between invtdid mid 
void marriages. According to that law a maniugc is either valid or void. Marriages 
that are invalid under the Sunni law are void under the Shiah law. 

205. Effects of a valid (sahih) marriage —A valid marriage 
confers upon the wife, the right of dower, maintenance, and 
residence in her husband’s house, and imposes on her the 
obligation to be faithful and obedient to her husband, and to 
admit him to sexual intercourse. It creates between the 
parties prohibited degrees of relation and reciprocal rights of 
inheritance. , 

Baillie, 13. It may bo noted that a Mahomedan husband docs not by marriage 
acquire any interest in his wife’s property (y). 

205A Effects of a void (batil) marriage —A marriage that is 
void does not create any civil rights or obligations between the 
parties. The offspring of a void marriage are illegitimate! 

Baillie, 156. Sco ss. 201-204A, and notes to s. 204A. 

206. Effects of an invalid (fasid) marriage— (1) An invalid 
i;marriage has no legal effect before consummation. 

(2) If consummation has taken place, the wife is entitled 
to dower “ proper ” (s. 220) or specified (s. 218), whichever is 
less, and children conceived and born during the subsistence 
of the marriage are legitimate as in the case of a valid 


Ss. 

204A-206 


(y) A. v. B. (1896) 21 Bom. 77. 84. 
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Ss. marriage (2). But an invalid marriage docs not, even after 
206, 206A consummation, create mutual rights of inheritance between 
the parties. 

(3) An invalid marriage may. be terminated by a single 
declaration on either side [see s. 230]. 

(4) The wife is bound to keep the iddat of divorce, but 
not the iddal of death [see s. 199]. 

Until if, 15(5-158, (594. Sic ss. 197-200, 204 ami 204A. 

A iniirringo with a widow before the expiration of (he period of iihlal is not void, but 
iiififlv invalid (s. 199). Tin High Court of Lahore has held tlmt such a marriage is 
illegal (?) arid that the wife is not entitled to restitution of conjugal rights against her 
husband («). 

206A- Presumption of marriage —(1) Marriage will be 
presumed, in a case of prolonged and continual cohabitation as 
husband and wife, without the testimony of witnesses (6). 
But though prolonged cohabitation may give rise to the 
presumption of marriage, the presumption is not necessarily 
" a strong one, and it does not apply in a case where the woman, f. 
before she was brought to the house of her alleged husband, 
was a prostitute (<•). The presumption may also be rebutted 
by showing that the conduct of the parties was inconsistent 
with the relation of husband and wife (d). 

(2) Marriage may also be presumed from an acknowledg¬ 
ment made by either party that lie or she was married to the 
other, and assented to by the other (e), unless the case is one 
where the marriage would be unlawful by reason of any of then 
rules laid down in ss. 198 to 204 (/). 

\3) Where a man has acknowledged the paternity of a 
child, it will be presumed that he was lawfully married to the 
mother of the child, unless there is an insurmountable obstacle 
to such a marriage as in the cases mentioned in ss. 198 to 
204 0/). 


(.•) Ihrnn v. Vttnna Lai (1028) 7 l»at. 6, 103 I. 
C 43.1 (’28), A. 1* 10 

(. 1 ) Jhandn v Mat Hamm H,h, (1023? 4 tall. 

102. 7.1 I. V. 590, (’23) A. b. 910 
(ft) M.inmuhtcn, p 58, g 13. Khajah Ihdauat 
Ilat Jau (1814) 3 M I A, 295 , Mahomed 
Hanker v. Shurfoon-maaa (1890)8 SI. I. A. 

(c) liha.-arfar v. Kami Fatima (1910) 37 1 A. 
105. 100, 32 All. 345, 350 , 0 I. C 674 , 
Jariat-oll-Hutool v. Hasemee Begum (1867) 
11 31. 1. A 104. 


(d) Abdul Razak v. Aqa Mahomed (1893) 21 I A. 

56, 65, 21 Cal. 666, 074. See s. 250 below. 
(«) Bail lie, 412. Baillle, Part If, 5; Wise v. 
Sabduloontaaa (1867) 11 M. I. A. 177, 193. 
104 ; Habiimr Rahman v Altai Ali (1021) 
48 I A. 114, 120-121,23 Bom. L K. 636, 
642-043, 60 I. C. 837. 

If) Baillie, 408. 

( a) Khajoorooniasa v. Hawaiian Jfhan (1870) 
3 I. A. 201. 311-312,2 Cal. 186, 199-200; 
Imambandi V. Mutaaddx (1918) 45 1. A. 73, 
81-82, 45 Cal. 878. 889-890, 47 I. C. 513, 
Sec also ss 247 and 249. 
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1/20611 Muta marriage — (2) The Shiah law recognises ^ S. 206B. 

two kinds of marriage, namely, (1) permanent, and (2) muta 
or temporary. 

(2) A Shiali of the male sex may contract a muta 
marriage with a woman professing the Mahomedan, Christian 
or Jewish religion, or even with a woman who is a 
fire-worshipper, but not with a woman following any other 
t religion. But a Shiah woman may not contract a muta 
marriage with a non-Moslem (A). v 

(5) It is essential to the a ability of a muta marriage that 
. (1) the period of cohabitation should be fixed, and this may be 
a day, a month, a year or a term of years (i), and that (2) 
some dower should he specified (j). When the term and the 
dower have been fixed, the contract is valid. If the term 
is fixed, but the dower is not specified, the contract is void. 

But if the dower is specified, and the term is not fixed, the 
contract, though void as a muta, may operate as a “ perma¬ 
nent” marriage (k). 

(4) The following are the incidents of a muta marriage :— 

(a) a muta marriage does not confer on the wife any 

right or claim to her husband’s property, but 
children conceived while it exists are legitimate 
and capable of inheriting from their father ( l)\ < 

(b) where the cohabitation of a man and a woman 

commences in a muta marriage, but there is no 
evidence as to the term for which the marriage was 
contracted and the cohabitation continues, the 
proper inference would in default of evidence to 
the contrary, be that the muta continued during 
the whole period of cohabitation, and that children 
conceived during that period were legitimate and 
capable of inheriting from their father (/a); , i 

(c) a muta marriage is dissolved ipso facto by the 

expiry of the term. No right of divorce is recog¬ 
nized in the case of a muta marriage, but the hus- 


(A) Balllle, Fart II, 29, 40. 

(i) Balllle, Part IT, 42. 

(j) Balllle, Part IT, 41. 

(A) Balllle, Part II, 42-43; Querry Vol. I., pp 
680, 6B3. 


II) Balllle, Part II, 44 : Shoharat Singh 
Hibi (1015) 17 Bom. L.K. 13, 24 
(P. C.]. 

(m) (1015) 17 Bom. L. R. 13. 24 I. 0. 41 
[the cohabitation hi this case w; 
yenrej. 
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band may at his will put an end to the contract 
of marriage by “ making a gift of the term ” (hiba- 
i-muddat) to the wife, even before the expiration 
of the fixed term (a ); t 

(d) if a muta marriage is not consummated^ the woman 

is entitled to half the dower. If the marriage is 
consummated, she is entitled to full dower, £_Y_en 
though the husband may put an end to the 
contract by giving away the unexpired portion of 
> the term. If the woman leaves her husband be¬ 
fore the expiry of the term, the husband is entitled 
to deduct a proportionate part of the dower (o); 

(e) a woman married in the muta form is not entitled 

to maintenance under the Shiah law (p). But 
it has been held that she is entitled to maintenance 
as a wife under the provisions of s. 488 of the 
* Criminal Procedure Code (q). 

I'l’lio Sunni law (loos not recognize muta marriages at all [Bailhc, IS]. 

The expression “permanent” in sub-see. (I) is used in contradistinction to 
“ temporary. ” No Mahomcdan marriage, either among Sunnis or Shiahs, is 
pcimiiiiont in the sense in which a Christian or a Pars! marriage is, tor the husband 
may divorce the wife at any time he likes. 


Marriage of Minors. 

207- Marriage of minors —A boy or a girl who has not 
attained puberty (in this Part called a minor), is not compe¬ 
tent to enter into a contract of marriage, but he or she may 
be contracted in marriage by his or her guardian. 

A boy or a girl who lias attained puberty, that is, completed the ago of fifteen 
years, is at liberty to marry any ono lie or she likes, and the guardian has no right to 
interfere if the match be equal: Macnaghtcn, p. 58, ss. 14-10. See s. 195 above. 


Piorimon for benefit of minors in contemplation of marriage.—A has a daughter D 
B has a son B. Both JJ nnd S arc minors. A and B contract for the marriage of I) 
with B. Prior to the marriage B executes an agreement with A that in consideration of 
If s marriage with S, he (B) will pay to D Ks. 500 per month for Kharch-i-pandan 
(literally, lieetlo-leaf expenses), and charges certain properties of his with the payment. 
Some time after the marriage B discontinues the payments. Is D entitled to recover the 
arrenrs of the allowance from B ? It hus been held by the Privy Council that sho is. 


(») lliiilllc. Part II. 4.1. Mahomed Abid All v. 
J.udduii (1887) 14 (Ml 270 

(o) Baillie. l’nrt II, 41. (1887) 14 Cal. 276, 284- 

285, supra 

(p ) Ball lie, Part II, 97. 


(v) Luddun v Mirra Kumar (1882) 8 Cal. 730, 
This decision Is of doubtful authority, 
because, as stated In Shar.t} a-ul-Islnm, 
" the name of a mfe docs not In realltv 
apply to a woman contracted in moota" 
[lialllle, Part II, 344]. 
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though according to the English common law she is not, she not being a party to the 
contract. Their Lordships observed that in India and among communities circumstanced 
as tho Mahomedans, among whom marriages are contracted for minors by parents and 
guardians, it might occasion sorious injustice if the common law doctrine was applied to 
agreements or arrangements entered into in connection with such contracts (r). 

208. Guardianship in marriage (jabr)—The right to 
dispose of a minor in marriage belongs successively to the (1) 
father, (2) paternal grandfather how high soever, and (3) 
brother and other male relations on the father’s side in the 
order of inheritance enumerated in the Table of Jlesiduaries. 
In default of paternal relations, the right devolves upon the 
mother, maternal uncle or aunt and other maternal relations 
within the prohibited degrees. In default of maternal kindred, 
it devolves upon Government. 

Hed., 3(5, 30. The fact that a gmrdinn has been appointed by tho Court of tho 
person of a minor docs not take away the power of the guardian for the marriage to 
dispose of tho minor in innriiogc. lint, the minor being in such a ease ward of the 
Court, the guardian for the marriage should not dispose of the minor in marriage with¬ 
out tho sanction of tho Court to tho proposed marriage (*). 

Apostasy of guardian for montage. —It ih doubtful whether the right to dispose of 
a minor in marriage is lost by the apostasy of the guardian from the Mahomedan fait h. 
Under tho original Mahomedan law an apostate has no right to contract a minor in 
marriage (Hod., 302). It is enacted, however, by Act XXI of 18/50, that no law or 
usage shall inflict on any person who renounces his religion any “ forefeituro of rightn or 
property,” and it was accordingly held liy tho High Court of Bengal in Murhoo v. Arzoou (t) 
that a Hindu father is not deprived of his right to tho custody of his children by reason 
of his eonvoruon to Christianity. Jn a subsequent ease, however, decided by tho same 
Court, but without any reference to Murhoo'x ease, it was held that a Mahomedan, who 
had become a convert to Judaism, was disqualified by reason of Ins apostasy from dispos¬ 
ing of his daughter in marriago (it). In a recent Bombay ease, it was bold, following 
Muchoo’s case, that a Hindu convert to Mahomedanisin is not disqualified from giving 
his son in adoption to a Hindu ( v ). Tt is submitted that the right, to contract a minor 
in marriago is a “ right ” within tho meaning of tho above Act, and that tho decision 
in Muchoo's case is the correct one. * 


| Shiah law. —Tho only guardians for marriage recognised by the Shiah law are the 
j father and tho paternal grandfather how high soever: Baillic, Part II, 0. See notes to 
I s. 210. 


209. Marriage brought about by father or grandfather.— 
[When a minor has been disposed of in marriage by the father 
jor father’s father, the contract of. marriage is valid and. binding, 
[land it cannot be annulled by the minor on attaining puberty. 
But where a father or father’s father hjis acted nAgligpnf-.ly or 


(r) Khwaja Mahomed Khan \. Httmim Begam 
(1910) 37 l.A. 153, 32 All. 410, 7 J.C. 237. 
(«) Monijan v District Judge, Birblwm (1914) 
42 Cal. 351, 25 1. (’. 229. 


(() (1860) 5 W. It. 235. 

(a) Jn the matter of Mann Biin (1874) 13 U.I.B. 
100 

(i) Shamsing v. Santabai (1901) 25 Bom. 551. 


Ss. 

207-209 
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Ss. wickedly, e.g., where the minor is married to a lunatic, or the 
contract is to the manifest disadvantage of the minor, the 
contract is voidable at the option of the minor on attaining 
puberty. 

I It'd., 37 , Baillie, 50; Amir All, Vol. TT, p. 420. See s. 210 below. 

I It lias been hold by the High Court of Allahabad that a Shiah girl given in marriage 
■ by her father to n Sunni husband has an option of repudiation on attaining puberty unless 
it has been ratified by consummation or otherwise, the rouson given being that it would 
bo contrary to all rules of equity or justice to foreo such marriage on her if on attaining 
puberty she considers the marriage to be repugnant to her religious sentiments (mi). 

210. Marriage brought about by other guardians: Option of 
puberty When a marriage is contracted for a minor by 
any guardian other than the father or father’s father, the minor 
lias the option of repudiating the marriage on attaining 
puberty. This is technically called the “ option of puberty ” 
( khvar-ul-bulvah ). 

The right of repudiating the marriage is lost, in the case of 
a female, if after attaining puberty and after being informed 
of her right of repudiation, she does not repudiate without 
unreasonable delay ( x ). But in the case of a male, the right 
continues until he has ratified the marriage either expressly or 
impliedly as by payment of dower or by cohabitation. 

Med. 38 ; Hudlic, 50-52; Macnaghton, p. 58, s. 18. 

Shiah law. -According to tlio Shiah law, a marriage brought about by a person other 
than a father or grandfather is wholly ineffective until it is ratified by the minor on attain¬ 
ing puberty (//). See notes to s. 208, “ Shmli law.” 

211. Effect of repudiation.—When the “ option of repudia¬ 
tion ” is exercised, the marriage is dissolved from the moment 

i/of repudiation. But the marriage is valid until repudiation, 
and in the event of the death of cither party before repudiation, 
the other is entitled to all the rights of inheritance. t 

Med. 37, 38 ; Baillie, 51. It is stated both in tho lfodaya and the h’atawa Alumgiri 
that the repudiation should bo confirmed by a decree of tho Court, and that until then 
tho parties have mutual rights of inheritance. In a Calcutta case (z), however. Ameer 
Ali, J , observed that tho decreo of tho Court was needed only to provide judicial evidence 
in order to prevent disputes, and held that a girl who had been disposed of in marriage 
during her minority by her mother, and who repudiated the marriage on attaining 
puberty and then married another person, was not guilty of bigamy, though tho 
repudiation was not confirmed by a judicial order. 

(to) Am Kano v. Muhammad (1925) 47 All. 823, i (y) Mulka JeJtan v. Mahomed (1873) L. It. I.A.. 

89 I 090. (*25) A A. 720 Slip. Vol 192, 26 W. R. 26. 

(r) Hutmtllah v Xur Muhammad (1922) 44 All. (/) Badal Aurat v. Queen-Emprut (1891) 19 Ca 

61,63 1. C. 702, ('22) A A 155. 1 79. 
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212. Marriage of lunatics—The provisions of sections 
207 to 211, relating to the marriage of minors, apply mutalis 
mutandis to the marriage of lunatics. 

Baillie, 50-54. 

Maintenance of Wives. 

^213. Husband’s duty to maintain his wife—The husband 
is bound to maintain his wife (unless she is too young for 
matrimonial intercourse) (a), so long as she is faithful to him 
and obeys his reasonable orders. Hut he is not bound to 
maintain a wife who refuses herself to him (6), or is otherwise 
disobedient (<■), unless the refusal or disobedience is justified 
by non-payment of prompt (s. 221) dower ( d ). 

214. Order for maintenance—If the husband neglects 
or refuses to maintain his wife without any lawful cause, 
the wife may sue him for maintenance in a Civil Court, but 
she is not entitled to a decree for gtasl maintenance, unless 
the claim is based on a specific agreement ( e ). ' Or, she may 
apply for an order of maintenance under the provisions of 
the Code of Criminal Procedure, 1908, section 488, in which 
case the Court may order the husband to make a monthly 
allowance for her maintenance not exceeding fifty rupees. 

Shaffei late. — \i cording to the Shade! school, the wife is entitled to paxt ituunlc- 
nanco though there may be no agreement in respect thereof (/). 

\/215. Maintenance during iddat.—The wife is entitled to 
maintenance during the iddat consequent upon divorce (g), but 
a widow is not entitled to maintenance during the iddat con¬ 
sequent upon her husband’s death (A). 

As to tho period of iddat, seo s. 190 above. When an order is made for the main¬ 
tenance of a wife under s. 488 of the Criminal Procedure (’ode it will cease to operate 
in the case of divorce, on the expiration of tho period of iddat, but not earlier (*). 

Judicial Proceedings. 

216. Suit for restitution of conjugal rights.—( 1 ) Where 
a wife without lawful cause ceases to cohabit with her 



186 


MAHOMEDAN LAW. 


S. 216 husband, the husband may sue the wife in a Civil Court 
, for the restitution of conjugal rights ( j). 

(2) Cruelty when it is of such a character as to render 
it unsafe for the wife to return to her husband’s dominion 
is a valid defence to such a suit. “ It may be, too, that 
gross failure by the husband of the performance of the 
obligation, which the marriage contract imposes on him 
(s. 205) for the benefit of the wife, might, if properly 
proved, afford good grounds for refusing to him the 
; assistance of the Court” ( k ). 

(2) An agreement entered into before marriage by 
which it is provided that the wife should be at liberty to live 
with her parents after marriage is void, and does not afford 
an answer to a suit for restitution of conjugal rights (l). 
Similarly, an agreement, entered into after marriage between 
a husband and wife who were for some time prior to the date 
of the agreement living separate from each other, providing 
that they should resume cohabitation, but that if the wife 
should bo unable to agree with the husband, she should be 
free to leave him, is void and does not constitute a defence to 
the husband’s suit for restitution of conjugal rights ( m ). 

(d) Non-payment of prompt dower (s. 221) is a defence to 
a suit for restitution of conjugal rights (;?). But it is a defence 
in this sense only that the Court will not in such a case pass 
an absolute decree for restitution against the wife, but one 
conditional upon payment of the dower (o). If the marriage 
. is consummated, non-payment of prompt dower is no defence 
at all to the suit (p\, 

' (o) A false charge of adultery by a husband against his 

wife is a good ground for refusing a decree for restitution of 
conjugal rights (q). But if the charge is true, and it was 
made at a time when the wife was actually living in adultery, J 

.Vi it Muhammad (1H20) 1 Lull 507, 00 1. C. 
88 . 

(in) Meheratty v. Sakerkhanoobai (1905) 7 Bora. 

1.. 11. 002 

(n) Hussein Khan v. Gulab Khutun (1011) 35 
Bora. 386,1 lie 558 

(o) Abdul v. Hassetibi (1904) 0 Bom L. It. 728 , 
Mrherally v. Sakerkhanoobai (1905) 7 Bom. 

1.. It. 602, 611. 

(/>) Bai IIansa v Abdulla (1905) 30 Bom. 122. 

(i j) Musammat Maqboohin v Ramzan (1927) 

2 Luck. 482, 1011. C. 26IC27) A. O. 154; 
Jaun Bebee v. l<eparee (1865) 3 W. R. 03. 


jnmnsnee rumour tin nee in v esiiiinisoonnissn 
Begum (1807) 11 M I.A. 551. 

Ik) Muonshee Buzloor Ruheem v. Shiimsoannissa 
Begum (1807) 11 MIA 551 ; MeheraUy 
v Salerkhanuobai (1905) 7 Bom. L. il 
002, 008 , Husains Regains. Mnhammtul 
(1907) 20 All. 222; llamid Husain V. 
Kubra Begum (1018) 40 All 332, 44 T. C. 
728. 

<f) Abdul v. Tlussenbi (1904) 0 Bom. T,. It. 728 . 
Imain Ah v Arfalunnita (1913) 18 Cal. 
W. N. 003, 21 1 C. 87 , Fatima Bihi v. 
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it is no ground for refusing a decree for restitution of con¬ 
jugal rights (r). 

(6) In a recent case, where the parties belonged to the 
Mussalman Kharwa community of Broach, the High Court 
of Bombay refused to pass a decree for restitution of conjugal 
rights against the wife, on the ground that the husband having 
been expelled from the caste, the wife was not bound to live 
with him (s). , 

216A. Suit for jactitation of marriage -A suit will lie 
between Mahomedans in British India for jactitation of a, 
marriage (2). 

Jactitation ia a falso pretence of beir.g mariied to another. “There can be no 
doubt that unless a man is entitled by means of the Civil Courts to put to silence a 
woman who falsely claims to he his wif-, the man and others may suffer considerable 
hardship and Ins heirs may bo harassed by false claims aftei bis death ” (it). 

216B. Suit for breach of promise to marry.---In a suit by 
a Mahomcdan for damages for breach of promise to marry the 
plaintiff is not entitled to damages peculiar to an action for 
breach of promise of marriage under the English law, hut to a 
return merely of presents of money, ornaments, clothes and 
other things (v). 


B.—Dower. 


217- Dower defined MaJtr or dower is a sum of money 
or other property which the wife is entitled to receive from 
the husband in consideration of the marriage. 


Sec liaillie, 91, and por Mahmood, J. f Abdul Ku'lir v. Salima (1880) 8 All 149, at 
p. 157! 

Marriage under the Mahomcdan law is a civil contract (s. 194), ami it is likenod to a 
contract of sale. A sale is a transfer of property for a price. In the contract of marriago 
the “ wife’’ is the property, and tho “ dower” is tho price, see the Allahabad easo cited 
abovo. In his book on Muhammadan Jurisprudence (p. 334) Mr. Abdur Rahim says that 
dower is not a consideration proceeding from tho husband for the contract of marriage, 
but is an obligation imposed by the Mahomedan Law as a mark of respect for the wife. 


Under tho Mahomedan Law, a husband may divorce his wife at any time he likes 
without assigning any reason. Tho object of dower is to serve as a check upon the 
capricious exercise by the husband of his power to dissolve the marriage at will. To 


(r) Jamiruddins. Sahera (1927) 54 Cal. 363, 
101 I. 0. 760, (’27) A. C. 579. 

(») Bai Jma v. Kharwa Jma (1907) 31 Bom. 
366. 

(i() Mir Aztnat Ali v Mahmud-vl-nissa (1897 
20 All. 96. 


(«) (1807) 20 All. 96, 97, tupra. 

<t) Abdul liazdk v. Mahomed (1918) 42 Bom. 
499, 38 I. C. 771 ; Macnaugh ten, 250. Seo 
also Mahomed Abxd Ali v. Luddan (1887) 
14 Cal. 276 \mula marriage]. 


Ss. 

216.217 
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attain this end, it is usual to spilt the amount of dower into two parts, one payable on. 
demand, and the other payable on the dissolution of the marriage by dealhor divorce 
see s. 221. See notes to s. 194 above. 

218- Specified dower —(2) The husband may settle \ 

any amount he likes by way of dower upon his wife, though 
it may be beyond his means, and though nothing may be 
left to his heirs after payment of the amount. But be cannot 
in any, ease, gettlaless than tan .dkums. . 

(2) Where a claim is made under a contract of dower, 
the Court should, unless it is otherwise provided by any 
legislative enactment, award the entire sum provided in the 
contract. 

llocl., 44 ; Hail lie, 92 ; *S Uigrn Btbi v. Mamma Bibi (1877) 2 All. 673 ; Banon Begum 
v. Mir Ann AH (1907) 9 Bom. L. R. 188 ; Basir Ali v. Hafiz (1909) 13 Cal. W. N. 163, 4 
1. C. 402. 

Diram. —The money value of 10 diram* is something between three and four 
rupees («’). 

“ t/nle.is it is otherwise provided by any legislative enactment." —The law to be applied 
by the Courts in Oudli and Ajmer Merwara is that where a oluim is made by a wife under 
a contract of dower, whether in her husband’s lifetime or after his death, the Court should 
allow such amount only as appears to bo reasonable with reference to the means of the 
husband, notwithstanding anything to the contrary in the contract [Oudh Laws Act 
1870, s. 6 ; Ajiner-Merwara Laws, Regulations 3 of 1877, s. 32.] 

A, a resident of Agra (outside Oudh), is married to B in Lucknow in the province 
of Oudh. After the marriage R goes and resides with her husband A in Agra. B then 
sues A for her dower in tlio Agra Court. A contends that the amount of dower fixed at 
the time of marriage is excessive, and that it should be reduced, having regard to the 
provisions of the Oudh Laws Act. Has the Agra Court power to reduce the amount ? 
No. The mere fact that the marriage was celebrated in Oudh does not give jurisdiction 
to the Court of Agra to administer the law enacted by the Oudh Laws Act (*). ^ 

Shiah law.- Under tlio Shiah law, there is no fixed legal minimum for dower : flaillie 
Part II, 07, 08. 

219. Dower may be fixed after marriage—The amount of 
dower may be fixed either before or at the time of marriage, 
or even subseejuent to the marriage ( y ). 

When the husband is a minor, his father has the power 
to make a contract of dower on his behalf, and such contract 
is binding on the husband, though it may be made on his 
behalf after marriage ( 2 ). • 

(ie) Anna Bibi v Abdul Samad (1009) 32 All. (y) Kamar-un-nista v. Uuttaini Bibi (1880) 3 
187, R I. C. 411 All. 268. 

<j) Bukin Begum v. Muhammad (1010) 32 AU. (z) Batir Ali v. Hafiz (1900) 13 Cal. W. N. 153, 
477, 8 I. C. 508. 4 T. C. 462. 
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220. “ Proper ” dowei\—If the amount of dower is not fixed Ss. 
(s. 218), the wife is entitled to “ proper” dower ( mahr- i-misD t 220-222 
even though the marriage may have been contracted on the 
express condition that she should not claim any dower. In 
determining what is “ proper” dower, regard is to be had to 

the amount of dower that may have been settled upon other 
female members of the wife’s father’s family, such as her 
father’s sisters. 

Hod., 45, 53 ; Bailin', 92, 95. 

i Shiah law. —The proper flower under the Shiah law should not exceed 500 thrums 
'<Baillie, Part II, 71). Aa to diram, see notes to s 218. 

221. Dower “prompt” and “defened.£—{/) The amount 
of dower is usually split into two parts, one called 

prompt,” which is payable on demand, and the other called 
“ deferred,” which is payable on dissolution of marriage 
by death or divorce. 

(2) Where it is not settled at the time of marriage 
whether the dower is to be prompt or deferred, then 
according to the Shiah law, the rule is to regard the whole as 
prompt (a), but according to the Sunni law, the rule is to regard 
part as prompt and part as deferred, the proportion referable 
to each class being regulated by custom, and, in the absence 
of custom, by the status of the parties and the amount of the 
dower settled (6). It is not clear whether, in a case in which 
no specific portion of the dower has been fixed as prompt, the 
Court has the power, under the Sunni law, to award the ivhole 
amount as prompt. The High Court of Bombay has held 
that the Court has such power (r). 

Baillie, 92. In 1 All. 483, the Court fixed one-fifth of a dower of Its. 5,000 as 
“ prompt,” the wife having been a prostitute. In 1 All. 500, the Court held that a third 
of a dower of Its. 51,000 was reasonable as “ prompt ”; and the same proportion was 
fixed in 2 Bom. H.C. 291. In all these cases the parties were Sunnis, and the marriage 
contract was silent as to whether the dower was to be prompt or doforrod. 

222. Non-payment of “prompt” dower,—Though the 
wife is bound, as a necessary consequence of the marriage, to 

gender conjugal rights to her husband, she may refuse herself 

(a) Mina Jiedar Bakht v. Mina Khurram Bakht Btgvm (1010) 33 All. 291, 9 T. 0. 200: 

(1879) 19 W. B. 315 [P. C.|; Maelhan Muhammad v. Saghir-vn-nUsa (1919) 41 

Sahib V. Asian Bxbi (1899) 23 Mad. 371. All. 662, 60 1. C. 740; Fatma Btbi v, 

(b) Eidan v. Mazar Jhmain (1877) 1 All. 483 ; Sudruddin (1865) 2 B.U C. 201. 

Tavfik-un-msta v. Ghulam Kambar (1877) (c) Iloostin Khan v. Gulab Khalun (1911) 36 

1 All. 506; Vmda Begum v. Muhammadi Bom. 386, 11 I.C. 668. 
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S*. to her husband, if the “prompt” dower is not paid when 
222-224 demanded ; but once the marriage is consummated, she has no 
right to refuse herself to her husband, though the “ prompt ” 
dower may not be paid. 

Seo section 2lfi (4) and the eases thcro cited. Where a woman is pregnant at 
the time of her marriage, but sho conceals the pregnancy from her husband, tho 
concealment does not render the marriage invalid, and she is entitled to payment of the 
prompt dower (d) 

222A. Liability of father of minor son for dower debt.—A 
father docs not, by giving his consent to the marriage of his 
minor son, become liable for the payment of the dower debt, 
unless he lias become a surety for the payment thereof ( e ). 

223. Dower a debt. -The widow’s claim for dower is 
a debt payable out of tlie estate of her husband, and it must, 
like other debts, be paid before legacies and before distribution 
of the inheritance. 

See tho rases cited in the next, section Seo also Bhola Noth v. Mnqbnlvn-nismi 
(1003) 2(1 All. 28. A widow is merely an ordinary creditor in respect of her dower debt, 
such a debt has no pnonty over other debts (Maenaglitcn, p. 274). 

Ilrhnr/iii/ifiment of iloieer.— A dower, being a debt, may he remitted by tho widow 
[creditor] without acceptance by tho husband's heirs (/). Hilt a relinquishment of her 
right to dower by a widow who is a. minor under tho Indian Majority Act 9 of 1875 is 
not binding on her, though she may have completed her fifteenth year and is a major 
according to tho Mahoincdan law (g). “ The gift of dower to a dead husband is valid 

on a favourable construction of tho law ”. H.ullio, p. 553. Hut there must bo free 
consent. Whero there is no free consent, as where at tho time of tho gift sho was over¬ 
whelmed with grief at tho death of the husband and was in great mental distress 
tho relinquishment of her right to dower is not valid (/<). 

224. Widow’s right of retention— {1) The widow’s claim 
for dower does not entitled her to a lien on any specific 
property of her deceased husband. But when she * is in 
■possession of the property of her deceased husband, having 
obtained such possession “ lawfully and without force or 
fraud,” and her dower or any part of it is due and unpaid, she 
is entitled as against the other heirs of her husband to retain 
that possession until her dower is paid. The right of 
retention is extinguished on payment of the dower debt (i). 


(.0 

(<■> 

(/) 

(») 

0 >) 


Knhvmbi \ . I Mill hmhr (1921) 45 Horn. 

151. 511 I C 43:1. 

Muhammad Hiddu/ v Sltahab-iitl-Din (1027) 
4!) Ml 557, 100 I (’ #30, (’27) A X. 104 
Jynm lit gam \. Vmrar Hr gum (1008) 32 
Horn 012 , I ml Inn Contr.u-t Act, n 63 
Ain Dhnmmm /lifri v. Muhammad (1918) 41 
Mail. 1020, 44 I 0 203 
Surannesta v lihajr Mahomed (1020) 47 
Cnl 537, 50 I. C. 8. 


(i) Berber Biirhua \. Shell h llamvl (1871) 14 
JI.t.A. 377 ; A mam Begam v. Muhammad 
(1804) 10 All 225 . Dmatul Mrhdi v. 
Kulsum (1008) 35 Cal 120; H amir a Jiibi 
v. Zubaida Bibi (1010) 43 T.A. 294, 301, 
38 All. 581, 588,36 I C 87 , Mama Btbi 
v. Chmtdhn Vakil (1025) 52 I.A. 145, 140- 
150, 47 All. 250, 254-255, 80 I V 170, 
(25) A.PC. 63. 
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There is a conflict of opinion whether it is necessary, to 
entitle the widow to retain possession of her husband’s property, 
that the possession should have been obtained by her not only 
“ lawfully and without force or fraud,’’ but also “ with the 
express or implied consent of the husband, or his other heirs.” 
The High Court of Madras (j) has held that no such consent 
is necessary. The High Court of Calcutta has held that it 
is (k). In two earlier cases the High Court of Allahabad held 
that such consent was necessary (/) ; in later cases it has 
held that no such consent is necessary (///). The better 
opinion seems to be that no consent is necessary. It is 
enough if possession was obtained lawfully and without 
force or fraud. 


(2) A widow, who is in possession of the estate of her 
husband, is bound to account to the other heirs of her husband 
for the rents and profits received by her from the estate 
during the time of her possession, if so required by them (w). 
But she is entitled in that case to compensation for forbearing 
to enforce her right to the dower debt; this compensation may 
be allowed in the form of interest on the dower debt (o). 


[.1 dios leaving a widow and a sister. Some time aft or A ’s (loath, tho widow applies 
to tho Collector to have certain lands forming tho entiro estato of A registered in her 
name, alleging that she has been m possession of tho lands by right of inheritance and alno 
on account of her dower. Tho application is opposed by tho sister, hut tho lands nro 
registered by the Collector in llio widow’s name. After ten } oars, tho sister sues- tho 
widow to recover her shore (three-fourths) in. tho estate of A. Tho widow contends 
that she is entitled to continue in possession and onjoyment of tho ostoto until payment 
of her dower. The widow is entitled to retain possession until her dower is satisfied ; 
Beebee Bachun v. Sheik llamul (1871) 14 M.I.A. 377. (In tho case cited above, tho widow 
was in possession at the date of the suit, and the Privy Council hold that her possession 
was lawful, though the sister had opposed the application of the widow to havo tho 
property transferred to her name. The reason is that possession was not obtained by 
the widow unlawfully or by force or fraud.) ] 

Sub-sec. (1).—In Bfebec Raehun's case cited m tho above illustration, their I.ordships 
of the Privy Council said : “ The appellant (widow) having obtainod actual and lawful 

possession of the estates under a claim to hold them as heir and for her dower, their 


0 ) 

<*> 

(/) 

<m) 


Seeju See v. Sued MootMya (1020) 43 Mad. 


214, B 


l.C. 0 


Sabtir Stbi v. Ismail (1024) 51 Cal 124, 
(’24) A ('. 508, dissenting from Sahebjan 
\. Amuruddm (1011) 8 CaJ. 475, 0 j (J. 
1031 

Amaiwt-vn-nissa v. Bashir-vn-mesa (1804) 
17 All 77 ; Muhammad Karim Ullah v. 
Amanx (1894) 17 All. 03. 

7 lamean Ali v. Asgharx Regam (1910) 32 
All. 563, 668, 6 1C. 405 , Muhammad 
Shoatb v. Zaib Jahan (1928) 50 All. 423, 


(o) J/amira Ilibx v. Znbavla Rib! (1910) 43 1. ... 
294, 38 All. 581, 30 I V. 87, ufllmg. (1910) 
33 All. 182, 7 I. C. 497 [Interest allowed 
at 0 per cent, per annum), Woomatool v. 
Meerunmun-nissa (1808) 9 W. It. 318; 
Sahebjan v. Ansaruddm (1911) 38 Cal. 475, 
480-481,9 1 C. 1031 \Nawaii Began v. 
Diiafroz (1020) 48 All. 803, 18 1. C. 978, 
(|20) A A. 39 [awarding of Interest dlscro- 


S. 224 
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Ss. Lordships aro of opinion that sho is entitled to rotain that possession until her dower is 
224,225 satisfied . . . It is not necessary to say whether this right of tho widow in possession 
is a lien in tho strict sense of tho term, although no doubt the right is so stated in a judg¬ 
ment of tho High Court in tho ease of Ahmed Hoosein v. Mussumal Khvdeja (10 W.R. 369). 
Whatever the right may be called, it appoars to bo founded on tho power of tho widow, 
as u creditor for her dower, to hold tho property of her husband, of which she had lawfully 
and without force or fraud, obtained possession, until her debt is satisfied, with tho liability 
,to account, to those entitled to tho property, subject to tho claim for tho profit 
received.” 


Tlur conflict referred to in the second paragraph of the sub-sec. (1) arises from 
tho italicized words which occur in tho following passago in tho judgmont of the 
Privy Council in Ilamira Bibi v. Zuhnida Btbi (p ):— 

“ But tho dower ranks as a debt, and tho wife is entitled, along with other creditors, 
to have it satisfied on tho death of tho husband out of his estate. Her right, howover, is 
no greater than that of any other unsecured creditor, except that if sho lawfully, with 
the cjrpri ss or implied consent of the husband, or his other heirs, obtain possession of tho 
whole or part of lus estate, to satisfy her claim with tho rents . . . accruing 

therefrom, sho is entitled to rotain such possession until it is satisfied. This is called 
t he. widow’s lien for dowor, and this is tho only creditor’s lion of the Mussulman law whiclg 
finis received recognition in tho British Indian Courts and at this Board.” " 

Tho Full Bench of tho Madras High Court has hold that tho observations of their 
Lordships of tho Privy Council expressed in tho passago italicized abovo were merely 
obiter dicta. Tho Calcutta High Court has held, dissenting from tho Madras High Court, 
llmt their Lordships were in tho above passago defining tho nature of tho widow’s dower 
debt and her right to retain possession of her husband’s property, and that the observ¬ 
ations of their Lordships were not merely obiter. 

Suit by husband's heirs for possession.- —Tho husband’s heirs arc not personally liable 
v< to pay tho dower debt. Any one heir may therefore sue for possession of his share of tho 
estate on payment to tho willow of his proportionate part of the dower debt (q). See 


Wife's right during husband's lifetime. —Tho right of retention arises for the first 
tune lifter tho husband's death, or, if tho wife lias been divert ed, immediately on her 
divorce. A wife who has not boon divorced is not entitled, during her husband's 
lifetime, to a lion for her unpaid dower on her husband’s property, though sho may 
havo boon put into possession thereof by tho husband himself to protect her rights in 
respect of such dower. Tho property therefore may bo attached and sold by a creditor 
of tho husband in exocution of a decree against him and the wife is not entitled 
to retain possession against tho purchaser (r). , 


225. Nature of the above right—(2) A widow in possession 
of her husband’s property under a claim for her dower has 
, no such estate or interest in the property as a mortgagee has 
under an ordinary mortgage.v There is no real or true 
analogy between the widow’s right of retention and 
a mortgage usufructuary or other. In the case of a mortgage 


(p) 

(«) 


(1918) 43 l.A. 294, 301, 38 All. 581, 588, 
36 I.C. 87. 

Samira U%bi v. Zubaida Bibi (1916) 43 l.A. 
294, 38 All, 581,36 I.C. 87, affmg. (1910) 


33 All. 182, 7 I.C. 497. 

(r) Xarayana v. Biyan (1922) 45 Mad. 103, 60 
I.C. 077, (’23) A.M. 57. 
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vV th,e mortgagee takes and retains possession under an agree¬ 
ment between him and the mortgagor. The widow’s right 
of retention is conferred upon her not by the agreement or ■ 
bounty of her husband, but by the Mahomedan law (.s). 

< *^i'he right of the widow to retain possession of her 
husband’s property until satisfaction of the dower debt does ‘ 
. not carry with it the right to sell, mortgage or otherwise 
transfer the property (/). If in a suit by the husband’s 
heirs against the widow for possession of the property a decree 
is passed for possession conditional upon their paying the dower 
debt within a specified period, failure to pay the decretal 
amount within such period does not constitute her owner of 
the property. If treating herself as owner, she alienates the 
property and delivers possession thereof to the alienee, the 
alienation is invalid (except to the extent of her own share in 
it), and the husband’s other heirs are entitled to recover 
possession from the alienee without payment even of the dower 
' debt to him. By giving up possession of the property; 

I she. loses her right -of r e t e n t i on. But whether she also loses 
her right to claim the dower debt is a question that was 
left open by the Judicial Committee in a recent case ( u ). 
It is submitted that the right to claim the dower debt is 
not lost if the husband’s heirs regain possession of the 
property that was alienated by her. 

This sub-section deals with the nght of a widow to alienate the property of which she 
is in possession. Tho next sub-section deals with her right to transfer the dower debt 
and the right of possession. 

(2) Th£ifi_is._a_£5onflict qI opinion , whether tha widow’s 
v right of re tention is t ransf erable and heritable. In some cases 
it has beenTielcT that' fhcTright of retention is a 'personal right, 
and it cannot therefore be transferred by sale, gift or other¬ 
wise (e), nor can it pass to her heirs on her death ( w ). In 
other cases it has been held that the right of retention is in the 


(«) Mama Bibi v. ChaudhH Vaht (1025) 62 

I.A. 145, 150-151, 47 All. 250, 255-258, 88 
I.C. 579, (’25) A.rc. 63. 

It) ChvH Bibi v. fihamt-un-nisea (1894) 17 All. 
19 (mortgage); Maine Bibi v. Waxi 
Ahmad (1919) 41 All. 638, 51 I.C. 242, 
[dffcl, affirmed, by tho P. C. sub none. 
Maine Bibi v. Chaud/ieri Paid (1925) 52 I. 
A. 145, 47 All. 250, 86 I.C. 679.(’25)A.PO. 
83; Beeju Bee v. Sued Moorthiga (1920) 43 
Mad. 214,238,53 I.C. 905. sale]; Mutammai 


(«) Maina Bibt v. Chaudlin Vakil (1925) 52 
I A. 145, 47 All. 250, 88 1. C. 579, (’25) 
A.PC. 63: Muxammat Silaran v. Ganesh 
(1927) 2 Luck. 553, 101 I. C. 714, (’28) 
A.O. 209. 

(«) A lx Muhammad v. Aziz-uUah (1883) 6 All. 
60; Muzaffer AH v. Parbali (1907) 29 
All. 640. 

(to) Uadi Ali v. Akbar Ali (1898) 20 All. 262. 


S. 225 
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-nature of property, and it is both transferable and heritable (x). 
fn a recent ease their Lordships of the Privy Council expressed 
, a doubt whether a widow could transfer her dower debt or her 
right of retention (y). 

A transfer by a widow of the property itself cannot be 
treated as a transfer of her dower debt and of her right of 
retention (s). 

It is clear tluit if the right is heritable, the heirs of the widow are entitled to continue 
in possession of the projx-rty of which the widow was in possession Ht the time of her 
death until the dower debt is satisfied. But if tho widow herself had not obtained 
possession, her heirs could not enter into possession (a). 

(d) Where the property of which the widow is in posses¬ 
sion was mortgaged by her husband, the mortgagee may sell it, 
and the widow is not entitled to retain possession of the property 
against a purchaser from the mortgagee (b). The reason is! 
that she has no charge on her husband’s estate for her' 
dower debt (r). 

(4) A widow, though she may be in possession of a portion 
of her husband’s property under a claim for her dower, is 
entitled to sue her husband’s heirs to recover her dower debt 
out of his estate (tl). 

(») Where a widow, who has been in possession of her 
husband’s property under a claim for her dower, is dispossessed, 
she may institute a suit for possession thereof (e). Such a suit 
will be one under sec. 9 of the Specific lielief Act, 1877, and 
should be brought within six months from the date of dispos¬ 
session (/). 

(6) Where in a suit by the husband’s heirs against 
the widow for possession, a decree is passed for possession 
conditional upon their paying the dower debt within a 


(i) Azis-ul-lah v. Ahmad (188. r >) 7 All. 353 
[heritable), Ah Bakhsh v. AUahdnd( 1010) 
83 All. 051. 081. o 1. »\ 378, Abdulla v. 
Shamsh-ul-Haq (1021) 43 All. 127, 131, 
68 l.C. 833, llreju Bee v. Syed Muurthxya 
(1920) 43 Mad. 214, 237, 53 l.C. 905 ; 
Alajidmtan v lhtnmheb (1910) 40 Horn 
34, 47-40, 30 I. (!. 870, Alussammat Bibi 
i. Mu familial Btbi (1923) 2 Pat. 84, 70 
l.C. 312, (’23) A. P. 33; Musammal Soyui 
V. Mueammal Ktlaba n (1928) 7 Pat. 141, 
107 1.0.319, f28) A.P. 224. But acc Sheikh 
Abdur Rahman v. Sheikh Wali (1923) 2 
Pat. 75, 08 1.0. 601, (’23) A.r.72. 


(’25), A.1’0. 63. 

(.0 Mama Bibx v. Chaudhn Vakil (1925) 62 


209. 

(а) I'ahir-un-nissa v. Namab Hasan (1914) 30 

All 558, 24 l.C. 938. 

(б) Ameer Ammal v. Sankaranarayanan (1900) 

25 Mad 658. 

(c) Kaniz Fatima v. Ram Nandan (1923) 45 
All. 384, 73 I.C. 977, (’23) A.A. 331. 

(<0 Ghulam Ali v. Sagtr-ul-Ntssa (1901) 23 All. 
432. 

(«) Alajidmian v. Bibisaheb (1910) 40 Bom. 34, 
49-50, 30 l.C. 870 (suit by widow and 
heirs of u co-widow]; AzizuUdh v. Ahmad 
(1885) 7 All. 353 (suit by heirs of a 
widow). 

(/) Afashal Singh v. Ahmad Husain (1028) 5o 
All. 86, 103 I.C. 363, (’27) A.A. 634. 



DIVORCE 


195 


specified period, and the plaintiffs fail to pay the decretal S* 
amount within that period, the decree lapses, but such lapse 28v228 
does not operate as res judicata so as to bar a subsequent 
suit by the same plaintiffs against the widow for possession 
of the same property based upon the ground that the dower 
debt has since been satisfied from the income of the pro¬ 
perty (g). 

226. Limitation.— (1) The period of limitation for a 
suit to recover “ prompt ” or “ exigible” dower is three 
years from the date when the dower is demanded and refused, 
or, where during the continuance of the marriage no such 
demand has been made, when the marriage is dissolved by 
death or divorce. 

(2) The period of limitation for a suit to recover 
“deferred” dower is three years from the date when the 
marriage is dissolved by death or divorce. . 

The Indian Limitation Act, 1908, Sch. I, arts. 103,104. 

C. —Divorce. 

227. Different forms of divorce.—The contract of mar¬ 
riage under the Mahomedan law may be dissolved in three 
ways : (1) by the husband at his will, without the interven¬ 
tion of a Court of Law ; (2) by mutual consent of the hus¬ 
band and wife, also without the intervention of a Court: or 
(3) by a judicial decree at the suit of the husband or wife. 
iA. wife cannot divorce herself from her husband except by 
iobtaihing a judicial decree in that behalf. 

When the divorce proceeds from the husband, it is called 
Udak (ss. 228-234); when it is effected by mutual consent of 
the husband and wife, it is called Wi&kk (§• ox jmborat 
(s. 236) according to the terms of the contract between the 
husband and the wife. 

228. Divorce by talak.—Any Mahomedan of sound 
mind, who has attained puberty, may divorce his wife when¬ 
ever he desires without assigning any cause. 

Macnaghton, p. 59 ; Hed., 75; fiaillie, 208-209. 

(9) Maina Bxbi v. Chaudhri Vakil (1926) 52 I A.PC. 63; N avian Begam v. DUafroz 

I.A. 146, 47 AIL 260, 86 1.0. 679. (’26) | (1926) 48 All. 803, 98 I.G. 978, (’27) A.A. 39. 
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r s*. 

229-230 


229- Form of talak immaterial.—A Mahomedan may 
divorce his wife without a talaknama or written document, i 
and no particular form of words is prescribed. If the words 
used are well understood as implying divorce, such as “ talak,” 
no proof of intention is required; otherwise the intention 
must be proved ( h ). 

It is not necessary for the validity of a talak that the 
declaration of talak should be pronounced in the presence of the 
wife or even addressed to her ( i ). 

Thus where a Mahomedan belonging to the Hanafi sect went to a Kind with two 
wit nesses, mid after pronouneing the divoree of lux wife in her absence had a talaknama 
written out by tho Ka/.i whieh was duly signed and attested by witnesses.it was held 
that tho fact that the declaration of talak was not actually made to tho wife, but in her 
absence, to the Ku/i and the witnesses, did not vitiate the divorce ; “ such a writing,” t 
it was said, “ even though not coinmunicntcd to tho wife, effected an irrevocable divorce 
an from the date of the document ” (j). As to taluk by writing see s. 232 below. 

230. Divorce by talak how effected.—Divorce by talak, 
when the marriage is consummated, may be effected in any 
of the three following ways :— 

(1) by a single declaration of talak followed by abstinence 
from sexual intercourse for the period of iddat (called talak 
ahsayi) ; or, 

(2) by a declaration of talak repeated three times, once 
during each successive tohr (period between menstruations), 
and accompanied by abstinence from sexual intercourse until 
the third pronouncement (called talak Jtasan) ; or, 1 

(3) by a declaration of talak repeated three times in 
immediate succession or at intervals within one tohr (k) (called 
talak -ul-bidq at). But the triple repetition is but one of the 
forms by which the irrevocability, which is the essential fea¬ 
ture of talak-ul-hidaat, is indicated, and a talak-ul-bidaat is 
none the less valid though it may be pronounced by a single 
declaration, provided it clearly indicates an intention irrevo¬ 
cably to dissolve the marriage ( l ). 


(A) MaMiv. Hollander Ammal (1927) 54 I. A. 
01, 0 Hand. IS, 100 I.C. 1, (’27) A PC. 15, 
affirming (1024) 2 Rang. 400 , (’24) A.K. 
300, Ibrahim V. Sued Hlln (1888) 12 

Had. 63; Wahid Khan v. Zatnab Rtbi 
(1014) 36 All. 458, 25 1. C. 387: deha Kiln 
v. Kadir (1000) 33 Mad. 42, 3 I. 0. 
730. See also Hamid Alt v. tmtiazan 
(1878) 2 All. 71 where the words " Thou 
art my cousin, tho daughter of my uncle, 

If thou goest " [to toy father’s *- 

without my eonsentl, wore held — 
to constltuti n dhorc’>. 


Cl, o Xiang. JO. XU'I i.v. i t zrj A.rv. 10 ; 

Sarabai v. Rablabai (1005) 30 Bom. 587, 
644 ;A$ha Bibi v. Kadir (1000) 33 Had. 22, 
3 I. C. 730 ; Raiataheb, In re, (1020) 44 
Bom . 44, 64, I. C. 573; Ful Chand v. 
Nazab AH (1000) 36 Cal. 184, 1 I.C. 740. 
0) Sarabai v. Rabiabai (1905) 30 Bom. 537. 
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When the marriage is not consummated, the divorce may 
be accomplished by a single declaration of talak. 

Tied., 72, 73, 83 ; Bullin', 20fi. 207, 220, 227. As to iddat. see s. 177 above. 

Tho Hanafis divide talak into dnlal-iin-x unnal. that is. taluk affording to the rules 
laid down in tho muin/tl or triditions. anil t ilik-al-brl-fit, that is, heretical or irregular 
taluk. The ttilak-nl-minnnl is again sub-divided into ( 1 ) a lorn it, that is, most proper, and 
(2) httHun, that is, proper. The fiilak-iil-hidaal or iiregular divorce is good in law, though 
bad in theology, and it is the most common and prevalent mode of repudiation in this 
country (in). In the ease of talak aliMin aiul talak hueun, tho husband has an oppor¬ 
tunity of reconsidering his decision, for the talak in both (host' cases does not become 
absolute until a certain period bas elapsed (s 231), and the husband has the option to 
, revoke it before then. But the ttilak-iil-hidaal lioeomcs irrevocable immediately it is 
pronounced (s. 231). Tho essential foaluio of a talak-ul-ludaui is its irrevocability. One 
of the tests of irrevocability is the repetition three, time* of the formula of divorce i within 
one tohr. Hut the triple repel tit on is not a necessary condition of talak-nl-hnlaai , and the 
intention to render a talak irrevocable may be expressed even by a xinglr declaration. 
Thus if a man says . " I have divorced you by a taltik-iil-lniin (irrevocable divorce)," the 
talak is lalak-ul-btdant and it will tnko effect immediately it is pronounced, though it may 
be pronounced but once, lfere the use of tho expression “bain (irrevocable)”, mani¬ 
fests of itself the intention to effect, an irrevocable divorce 11 may lien* be said that a 
talak by writing belongs to the class of tahik-iil-biilaat, for in the absence of words showing 
a different intention, the writing must be presumed to take effect from the time of its 
execution ; sen see. 232. 

A t'llnk-ul-biilitat should la* pronounced (luring (ho period of tohr. if it is pro¬ 
nounced during the period of menttriiahnn, the talak loses its character of irrevocability, 
and it may be revoked at tho option of the husband at any time before the expiration 
of the period of iddat: Bailin', 207. 

Shiah law.- The Shiah lawyers do not roevgm/.c the validity of Uilk-ul-bidaat, 

I llaillie, I’art IT, 118. Talak undet the .Shiah law must be pronounced in tho ptcseucc of 
two competent witnesses (Baillie, Part II, 113). 

231. When talak becomes irrevocable.—(/) The talak 
called ahsan [s. 230 (1)] becomes complete and irrevocable on 
the expiration of the period of iddat. 

(2) The talak called hasan [s. 23" (2)] becomes complete 
and irrevocable immediately on the third pronouncement, and 
it is not suspended until completion of the iddat. 

(3) The talak-ul-bidaat [s. 230 (3)] becomes complete and 
irrevocable immediately it is pronounced. 

Until a talak becomes complete and irrevocable, the 
husband bas the option to revoke it, which may be done either 
expressly, or impliedly as by resuming sexual intercourse. 


Ss. 

230, 231 


(in) Amir-ud-lHn v. Khatun Bibi (1017) 30 All. 371, 375, 30 I. C. 513. 
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Ss. Ifed., 72, 73 ; Baillie, 206, 207, 226. Jn all the three forms of talak the wife is bound 

231*233 to observe the vtdat, though in the second and the third case, the divorce may become 

irrevocable before completion of the ulilat. As to iddat see s. 199 above. See also s. 243, 
els. 1, 3, 5 and 6. 

As to talak-vl-hulaat, see the penultimate paragraph of the notes to sec. 230. 

232. Talak by writing.—Tn the absence of words show¬ 
ing a different intention, a talak by writing operates as an 
irrevocable divorce ( talak-i-bain ,) and takes effect immedi¬ 
ately on the execution of the document ( talaknama) ( n ). 

In a limn hay case (o), n Maliomcdaii apjie.ired before the Kazi of Bombay 
and executed a talaknania, which rail as follows • “ As on account of some disagreement 
between us there li.is arisen some ill-feeling, I, the declarant, appear personally before 
tlie Ku’/.mf my free will, and divorce Saralmi, my wife bv mica, by one bain-taluk, 
(irrev oenhie divorce), and renounce her from the state of lieing my wife." The Court ob¬ 
served : "Tho authorities show that a ham-talak , such as this, reduced to manifest and 
customary wilting, takes effect, immediately on the mere writing. The divorce being 
absolute (and irrevocable|, it m effected as soon ns the words are written, oven without 
the wife receiving the writing." Note that the fatal in the above ease, heing talak- 1- 
bain or " irrevocable’’ talak, belongs to tho category of talak-nl-bidaul, the 1alak-nl-bulaai 
being the only kind of talak which becomes mi u,ruble immediately it is pronounced. 
The* other two kinds of talak, namely, talakaln-an and tala Unman are nlwayn re (arable, 
and the opium In rerake continue* for a leitain period. 


233. Stipulation by wife for right of divorce.—An agree¬ 
ment made wbother before or after marriage by which it is 
.provided that the wife should be at liberty to divorce herself 
from her husband under certain specified contingencies is valid, 
if the conditions are of a reasonable nature and are not opposed 
to the policy of the Mahomcdan law. When such an agree¬ 
ment is made, the wife may, at any time after the happening 
of the contingency, repudiate herself in the exercise of the 
power, and a divorce will then take effect to the same extent 
as if tlie talak had been pronounced by the husband (p). The 
power so delegated to the wife is not revocable, and she may 
exercise the power even after institution of a suit against her 
for restitution of conjugal rights ( q ). 


[(a) .1 outers into an agreement before Ins marriage with B, by which it is provided 

that A should pay H Ks. UMl as her dower on demand, that he should not beat or ill- 
treat her, that ho should allow Ji to bo taken to her father's house four times a year, 
and that if he committed a breach of any of the conditions, IS should have the power of 
du orciug herself from .1. Some tune after the marriage ti di\ orces herself from A, alleging 


(n) Jlailllc. -'1.1 , Sarakai i. liabiubai (1905) JO 

lloiu 5J7 

(o) Sarabai v. liabuilnn ( 111) Horn. 537. 

(/>) Uamuiobta \ Fturannumt (18X2) 8 fill 

327. Ayutunmxu! Uetbet v. Kitram Alt 


(11108) 31) fill. 23 . J laharam Alt v Ayeta. 
Kbatnn (1015) 10 Cal W. N 1220, 31 
1. C 502, SaiHUiUm v. Lahffannena 
Jhbi (1010) 40 (ill. 141, 48 I. 0. 000 
[agreement after marriage.] 

(v) (1010) 46 Cal. 141, 48 1. C. 600, eupra. 
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cruelty and non-payment of dower. .4 then sues li for restitution of conjugal rights. Ss. 
Hero tho conditions arc all of a reasonable nature, and they are not opposed to the policy 233-234A 
of tho Maliomedan law. The divorce is therefore valid, and .1 is not entitled to resti¬ 
tution of conjugal right: Hamuloohi v. t’aiziiiuussu (1882) 8 Cal. 327.] 

Note. -The agreement in tho above case may be supported on the doctrine of ttffwcez. 
which is an essential part of tho Mahoinedan Law of I hvoree. Under that law 1 lie husband 

pait y or even to the_M>i/e (Bailin', 238) : such a delegation of power is called tufu'eez, 

" When a man lias said to his wife, ‘ Repudiate thyself,’ she can repudiate herself at 1 ho 
meeting and ho cannot divest her of the power *’ (Bailin', 204). “ When a mail has said 

to his wife, ‘ Choose thyself today,’ or * this month,’ or 4 month’ or 4 year,’ she may 
exercise the option (of repudiation) at any time within tho given period ” (Biullie, 212). 

The agreement in the case cited abo\ o mav be regarded as a case of repudiation by 
the wife under an authority from the husband, in other words, as a talak by taftreez. 

Such a divorce, though it is in form a divorce of tho husband by the wife, operates in 
law as a taluk of tho wife by the hatband. 

[(b) An agreement between a husband and wife by which the husband authorizes 
tho wife to divorce herself from him in the event of Ins mniryiiig a second wife without 
her consent is valid : Mahmum Ah v. Ayesa Khatum (Mil3) ISl dal. W.N. 122t(, 31 I. (J. 

502; Badaranmssa v. M a ft at alia (1871) 7 Beng. L. R. 142.] 

Al any lime, after the happening of the eontmgenry.—- Thus where a power is given to 
a wife by the marriage contract to divorce herself on her husband marrying again, then 
if her husband docs marry again, she is not hound to exercise her option at the very 
first moment she hears the news. The injury done to her is a continuing one, and she 
has a continuing right to exercise the power (/). 

234. Talak under compulsion. A tahk pronounced.. under 
compulsion is valid. Similarly a talak pronounced by a 
husband in a state of intoxication is valid, unless the thing 
which intoxicated him was administered to him without his 
knowledge or against his will. 

Wed., 75, 7<i; Baillic, 208-210. Ibrahim v. Enayetur (1800) 4 B. L. R. A. C. 13 (as 
to talak under compulsion). The reason of the rule is that a husband acting under com¬ 
pulsion has tho choice of two evils, one, the threat held out to him and the other, 
divoTCC; and if ho makes a rhoiee of divorce, divorce will take elfect. As to tho efficacy 
of divorce pronounced in a state of voluntary intoxication, it is stated in tho lledaya 
that “ the suspension of reason being occasioned by an offence, the reason of the speaker 
is supposul still to remain, whence it is that bis sentence of divorce takes effect, in 
order to deter him from drinking feimented liquors which are prohibited.” 

Shiah law. —Under the Shiah law a talak pronounced under compulsion or in a state 
of intoxication is a legal nullity (Baillic, Part JJ, 1(18). 

234A. Talak where marriage solemnized in England accord¬ 
ing to English law.—A civil marriage, solemnized at a Registrar’s 
office in London between a Mahomedan domiciled in India 

(r) Ayatvnnista Beebee v. Karam Ali (1000) 36 Cal. 23, 11. C. 613. 
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S*. and an Englishwoman domiciled in England, cannot be 
234A-236 dissolved by the husband handing to the wife a talaknama 
| writing of divorcement (s. 232)], although that would be an 
appropriate mode of effecting the dissolution of a Mahomedan 
marriage according to Mahomedan law ( s ). 

Tlio reason is that such a marriage is a Christian niamage by which is meant the 
voluntary union for life of one mini and one imman to tho exclusion of all others ; it 
is not a marriage in the Mahomedan sense which can be dissolved in a Mahomedan man¬ 
ner A Mahomedan marriage, being a polygamous niamage is, according to the English 
law, no marriage at all. 

/ 235. Khp)a divor ce.-—f/) A divorce by khula is a divorce, 

| with the consent and at the instance, of the wife, in which she 
gives, or agrees to give, a consideration to the husband for the 
'! release from the marriage tie. In such a case the terms of the 
bargain are matters of arrangement between the husband and 
the wife, and the wife may, as a consideration for the divorce, 
release her dower and other rights, or make any other agree¬ 
ment for the benefit of the husband. 

(2) The divorce by jkhulfi is complete and irrevocable 
from the moment the husband repudiates the wife. 

Non-payment by the wife of the consideration for 
a khula divorce does not invalidate the divorce, but the husband 
may sue the wife to recover the amount payable by her under 
the agreement (/). 

lied., 112-1115; Bmllic, 3()i> rl nrq. 

Khula mentis to lay down. “ In law, it is the laying down by a husband of hisVight 
and uuthoritv over hm wife.” A kh ula divorce is virtually a divorce purchased, by the 
wife.from the husband for a price, and it is in tins respeet that khula differs from muharal 
dealt with in the next section. 

i 236. Mubarat divorce.— A divorce by mubamt or mutual 
release operates as a complete discharge of all marital rights 
I on either side. It is effected by mutual consent, and it differs 
from khula in that no consideration passes from the wife to the 
husband. Hut like khula, it becomes complete and irrevoc¬ 
able from the moment of repudiation. 

lied.. 11(5; Knillic, 30(5. 

(») Rn V. Hammersmith. SupriiHlendenl Itrgix- [ .Vj*»o (1861) 8 M. I. A. 379, 393 , Saddan 

trar of Marring,* [ 19171 1 K. II. 634 v. Fair Baknh (1920) 1 Lnh. 402, 55 I. C. 

(() Moonthee Itiuul-id-Haheem \. huteefulovn- I - 184. 
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237. Apostasy from Islam.—Apostasy from Islam of 
either party to a marriage operates as a complete and immediate 
dissolution of the marriage (?/). 

[ 11 mid It', both Mahomed tins, are husband and wife. II becomes a convert to 
Christianity. Ii' then marries A, but before the completion of the period of iddat 
's. 199). Ts It’ guilty of liigamy within the meaning of s. 49+ of the Indian Penal Code ? 
No, because apostasy operates as an immediate dissolution of mairiagc (<’).] 

Essence of Islam .—The essential doctrine of tho Islamic faith consists in the belief 
in one God and the belief that Mahomed is his prophet («’) 

237A. Agreement for future separation.—An agreement 
between a Mahomedan husband and wife which provides for 
future separation in the event of disagreement between them 
is void as being against public policy ( x ). But an ante-nuptial 
agreement between the prospective husband and the prospec¬ 
tive wife, entered into with the object of securing the wife 
against ill-treatment and of ensuring her suitable maintenance 
in case she is ill-treated, is not invalid ( y). 


When wife may sue for divorce. 

238. When wife may sue for divorce.—The wife cannot 
divorce herself from her husband except in the cases stated 
in sections 235 and 236. But she may sue for divorce on 
the ground of her husband’s impotency (s. 239), or on the 
ground that he has falsely charged her with adultery (s. 240). 

239. Impotence of husband.—No decree can be passed in 
a suit for divorce on the ground of the husband’s impotence, 
unless it is proved (1) that the impotence existed at the time 
of marriage, and (2) that the wife bad no knowledge of it at 
the time of marriage. 

If the above facts are established, the Court will adjourn 
the further hearing of the suit for a year in order to ascertain 
whether the infirmity is inherent or whether it is merely super¬ 
venient or accidental. If the defect is not removed within the 
aforesaid period, the Court will pass a decree dissolving the 
marriage on the application of the wife. The divorce becomes 
irrevocable when the decree is passed. 


(«) Amir Beg v. Saman (1010) 33 All. 00, 7 1.0. 
342. 

(v) Abdul Ghani v. .Uicnl Iluq (1012) 30 Col. 
400, 14 I. C. 641. 

(to) Namntal-ath v. PamU-al (1922) 45 Mad. 


(jt) Bai Fatma v. Alimahomed (1013) 37 Horn. 
280, 17 I. C. 046. Sec Indian Contract 
Act, 1872, a. 23. 

(y) Muhammad Muin-ud-Din v. Jamal (1021) 
43 All. 000. 


Ss. 

237-239 



202 


MAHOMEDAN LAW. 


Hod., J26-J28; Baillic, 347-319. There is a diffeiencc of opinion as to whether 
the year should l»e a lunar year or a solar year. In Bailhe’s Digest ot Mahouicdan Law 
it is stated that the year is to eoiuineiiee from the “tunc of litigation.” Hut in A 
v. H (•) anil Muhammad lhiahim v. Allafan (a), the further hearing appears to have been 
adjoin lied for a year from the date of the ordei. In Vadake Vitil v. Odakd (6) the 
alleged impotence was not pnned. 

240. False charge of adultery against wife flaanl.— If a 
husband brings a false charge of adultery against the wife, the 
wife may sue for and obtain a decree for divorce, but not 
if the charge is true (r). A subsequent retraction of the 
charge is of no consequence ( d ). 

Loan or lecijirmal nosing.- —According to the iMnlioinedan law, if a husband 
accuses his wife of adultery, the wife may sue him for a divorce. If the husband cannot 
pioduie four eye-witnesses to the f.iet, the procedure to he followed by the judge is to 
re<(iiiro (lie husband to beai witness to the charge four tunes, saying ouoh time, “ T attest 
by God that T was a speaker of the truth w hen 1 rust at her the charge of adulti ry.” 
The husband should then say the fifth time,” The curse \hiov] of Clod be upon him if lie was 
a liar when he last at her the charge ot adultery.” The wife is then to hear witness four 
tunes, say mg cut h tune, “ 1 attest by God that lie is aliar in the chaigc of adultery that 
he has east upon me,” and saying the filth tune, "The wrath of God ho upon me if ho he 
a true speaker in the charge of adulteiy which he has <ust upon me.” If she does so, 
the judge has to accept her oath, and he is to separate them No separation takes place 
until a decree is passed by tbc judge directing the husband to make the separation by 
repudiating Ins wife, if he infuses to repudiate her, the judge himself is to pronouueo 
a separation between them. But before he does so, there is no supination, A separation 
is not effected by a mcie rlungc of adulteiy (c), or by the mere loon ( f ): Bnilhe, 
333-339; 1 Inlay a, 12I1-] 21. The above arc mi rely inles ot evidence, and they have 
l*m« super staled by the Indian Evidence Ai t, 1872. .Moreover, a special oath can now bo 
ad mi msf ci ed only undo s, 8 ot the Indian Oaths Act, 1873, and it would not he conclu¬ 
sive piimfundcrs.il ot the Act if neither of the parties I'.ul ottered under s. U to he 
bound by the oath ot the other (/*). 

241. No other ground of divorce recognized.-—A wife is not 
entitled to claim divorce on any other ground, not evesi if 
the husband fails to perform the obligations arising on marriage. 

As to the obligations arising on marnage. see s. 205 above. As to the obligation of 
maintaining the wile, it is cvpicssly staled hi the I'atawa Alumgin that ” a man is not 
to be separated from his wife fin inability to maintain her.” B.ullio. 443. As to the 
obligation ot conjugalJidihty on the palt of the husband, and poytntnl of jirowjil dower 
tot he w ite. and treating her with kindness, it is now here stated in the llcday'a or Fat aw a 
Alumgin tlmt conjugal mlidclitv or non-payment of prompt dower or cruelty to the wife 
is a gioiind of dirorie. As to how fin failme to pertoini the above obligations is a valid 
defence to a suit for of conjugal rights, see s. 2lti above. 


(.-) (ISIM1 21 Item. 77. .it |>. S3 I 

(«) tier.) 47 VII 243 S3 I. C 37, |’25) \. V 24. j 

(5) tlssn .1 Vl.nl .117 

(r) Zufar Hio-mn \ ( mniiit-iir-ISahman (IMIi) . 

41 til 27S. 411 I r 27iO, Khali join v I 

Utnainahtli (IU2S1 52 I loin 2U5, ( 2S) A.II. | 
285. 


(rf) Itahnnu thin \ Faul (1027) 48 All. 834, US 
I I 1 57J, (’27) A V 54. 

(<•) Jana Hiebte \. Keane (1845) 3 \V. II. 113, 
52 Hum. 2U5, (’28) A B 285, supra 
(J) M Bom. 2U5, f2S) A. B. 285, sujra. 
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242. Wife’s costs in suit for divorce.—The rule of English 
law which makes the husband in divorce proceedings liable 
prima facie for the wife’s costs, except when she is possessed 
of sufficient separate property, does not apply to divorce 
proceedings between Mahomedans. 

It was so laid down by the lligb Court of Bombay in A. v. U. (18%) 21 Horn. 77. 
That was a suit by a Maliomcdan wife against her husband for divorce on the ground 
of his impotence. The Knglish rule is founded upon the doctrine of the Common Law 
according to which tli ■ husband becomes entitled upon marriage to the whole of the 
wife's personal property anil to the income of her real property. Such being the ease, 
it is but just that the husband should pay the wife's coats pending the hearing to eimhlo 
her to conduct her case against lnm. Under the Mahomednn law, however,the husband 
does not by marriage acquire auv interest in the property of the wife. Hence it was 
held in the above case that tin* practice of the Knglish Divorce Court should 
not be applied to proceedings for divorce between Mahomedans. 

Legal effects of divorce. 

243. Rights and obligations of parties on divorce—The 
following rights and obligations arise on the dissolution of 
a contract of marriage by divorce, whatever may be the form 
of divorce, and whether it is effected by a judicial decree or 
without it:— 

(1) The wife is bound to observe iddat during the 
period specified in s. 191), but not if the marriage was not 
consummated (g). 

(‘2) Tf the wife observes iddat, the husband is bound 
to maintain the wife during the whole period of iddat (s. 215). 

. (3) The wife cannot marry another person until after 
completion of her iddat (s. 199). And if the husband has 
four wives, including the divorced one, he cannot marry a 
fifth one until after completion of the iddat of the divorced 
wife ( h ). 

(4) The wife becomes entitled to the “ deferred ” 
dower (s. 221). And if the “prompt” dower has not been 
paid, it becomes payable immediately on divorce. But if 
the marriage has not been consummated, the wife is not 
•entitled on divorce to the whole of the unpaid dower, but 
only to half the aggregate amount of the “ prompt ” and 
“ deferred ” dower (i). 


Ss. 

242, 243 


(a) T alllie, 363. 

<*) Hcd., 32; Balllie, 37. 


| (i) Hed., 44, 46 ; Ballllc, 110, U7. 
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S. 243 ( 5 ) Tn the event of the death of either party before 

the expiration of the period of iddat, the other is entitled to 
inherit to him or to her in the capacity of wife or husband, as 
the ease; may be, provided the divorce had not become irrevo¬ 
cable before the death of the deceased ; the reason being, 
that the husband might have revoked the divorce, if death 
had not supervened. Hut there is no such right after the 
divorce has become irrevocable (j). 

\S\i the divorce is pronounced in death-illness ( marz-ul- 
maul), and the husband dies liefore completion of the wife’s 
iddat, the wife is entitled to inherit to him even if the divorce 
had become irrevocable prior to his death, unless the divorce 
was effected with her consent: the reason of the rule being 
that a sort of inchoate right of inheritance arises on death- 
illness, and the husband cannot defeat that right while on 
his death-bed. Hut the husband is not entitled under similar 
circumstances to inherit to the wife, if the wife dies before 
completion of her iddat, the reason being that the divorce 
proceeded from him and not from her ( k ). 

A husband divorces Ins Miff by talak-vl-bidaal pronounced by him while in “ health'' 
h ml during the toll) of the m iff. After pronouncniK the divorce, but before the expiration 
of t lie period of "Mat, the husband dies. The m iff has no claim to inherit to the husband, 
notwithstanding the liuslmnd's death before the completion of the period of iddat. The 
reason is that a tulak-ul-bidaat becomes irrevocable immediately it is pronounced (k). 
This is a ease under para. 1 of cl. fi. Sec s. 231 (3). 


Neither is the husband entitled to inherit to the wife, 
nor the wife to the husband, in the event of the death 
of either of them after the expiration of the period of 
iddat (I). 

(fi) Tn the case of a divorce completed by a triple 
repudiation, it is not lawful for the parties to re-marry unless 
the woman shall have been married to another person and 
divorced by him after consummation of the marriage (m). 

The lirst para, of cl. (3) refers to the ease where the divorce has not yet boeomo 
irrevocable, and the husband dies before completion of the period of iddat. Tho second ’ 
pira. refers to eases where the divorce is pronounced in death-illness. Cl. (6) refers to 
tnlakhatan (s. 280). 

Q) Sarnhni Habiabai (UKI.%) 3(1 Item r,37 I On) Hell., 108 ; llal be, 2»2: AkMaroon-SUta v 
(l) Saraliai \. Itahiahm (IDOj) 30 limn. 537. Sharintoda (18671 7 W. R. 268. 

</) HiM , 0.1. 100, 103. I 
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D. —Legitimacy. 

244. Special rules.—The subject of Parentage in Maho- 
medan law derives its importance from the special rules 
relating to legitimacy and filiation by acknowledgment. 

An illegitimate child, up have seen, can inherit to its mother alone and her relations 
(s. 72). But a legitimate child is entitled to inherit also to its father and his relations. 
And it has been seen in s. 20(1 above that the issue even of an invalid marriage (ns dis¬ 
tinguished from a void marriage) is regarded as legitimate. 

245. Presumption as to legitimacy: birth during marriage.— 
A child born of a married woman six months after the date 
of the marriage is presumed to be the legitimate child of the 
husband, but not a child born within less than six months 
after the marriage ( Baillie , 392-393). 

The rule of the Indian Evidence Act, however, is that 
the birth of a child at any time during the continuance of a 
valid marriage, is conclusive proof of its legitimacy, unless it 
can be shown that the parties to the marriage had no access to 
each other at any time when the child could have been begot¬ 
ten [the Indian Evidence Act, 1872, s. 112]. 

It is submitted that the rule of the Indian Evidence 
Act supersedes the rule of the Mahomedan law. The High 
Court of Allahabad has adopted this view ( n ). 

[A marries B on 1st January 1905. B gives birth to a child on 1st March 1905. A 
dies two days after the birth of the child. Is the child entitled to inherit to A ? It will 
be entitled so to inherit, if it can be regarded as the legitimate child of A. Under the Maho¬ 
medan law, tho child cannot be regarded as legitimate, it having been bom within less 
than Six months after the marriage. Under the Indian Evidence Act, it is legitimate, it 
having been bom dnring the continuance of tho marriage. It is doubtful by which of 
these two rules tho question of legitimacy is to be determined : Muhammed Allahadad 
v. Muhammed Ismail (1888) 10 All. 289, at p. 339.] 

The Mahomedan law requires as a condition of legitimacy that conception should 
have commenced after marriage; a child conceived before marriage is not legitimate 
under that law (o). Under tho Indian Evidence Act, however, tho fact that tho birth 
took place during the continuance of a valid marriage, is sufficient to establish legitimacy, 
although conception may have taken placo before marriuge. Mr. Field, in his work on 
the Law of Evidence, says: “ It may be supposed that tho provisions of this section 

[i.e., s. 112 of tho Evidence Act] will supersede certain rather absurd rules of the 
Mahomedan law by which a child born six months after marriage, or within two years 
after divorce or the death of tho husband, is presumed to be his legitimate offspring.” 
On the other hand, Sir R. K. Wilson, in his Digest of Anglo-Muhammudan law, says 

(n) Sibt Muhammad v. Muhammad (1026) 48 I (o) Ashrvfood Douilah v. Under Uotiein Khan 
All. 626, 628,081.G. 582, ("26) A.A. 689. ( (1866) U M.I.A. 94. 


Ss. 

244.245 
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Ss. 

245-247 


246. Presumption of legitimacy: birth after dissolution 
of marriage. A child born of a married woman within two 
years after divorce or the death of the husband is presumed 
to be the legitimate child of the husband, but not a child born 
more than two years after the dissolution of the marriage by 
death or divorce ( Baillie, 396-397). 

But this rule of Mahomedan law, it is submitted, must 
now be taken to be superseded by the provisions of the Indian 
Evidence Act, s. 114. 

In fact, it was belli by the High Court of Calcutta prior to tho passing of tho Evi¬ 
dence Act, that “notwithstanding Mahomedan law, a Court of Justice cannot pro¬ 
nounce a child to be the legitimate offspring of a particular individual when such a con¬ 
clusion would ho contrary to the course of nature and impossible” (q). Hence it was 
held in that ease, that notwithstanding Mahomedan law, a child born nineteen months 
after the divorce of its mother by her former husband was not tho legitimate offspring 
of that husband. That ease was decided in 1871, that is, a year before the passing of 
the Evidence Act. The decision, it seems, would bo the same under s. 114 of that Act. 
That section provides that “the Court may presume the existence of any fact which it 
thinks likely to have lmp|>eiml, riyaid bang had in tin uiminon course of natural events," 
etc. 11 living regard to the provisions of that section. <v Court would be justified in presum¬ 
ing that a child horn of a woman nineteen months after her divorce liy her husband is 
not the legitimate child of the husband. 

Shiah lair.— The longest period of gestation according to the Shiah law' is 10 mouths : 
Bailin', Part 11, 00. 


(8.83) that the rule of *he Evidence Act is really a rule of substantive marriage law 
rather than of evidence, and as such has no application to Mahomedan so far as it 
conflicts with the Mahomedan rule stated above. ‘The correct view, it is submitted, 
is the one taken by Mr. Field. Whether the rule laid down in s. 112 of tho Evidence 
Act is a rulo of substantive law or of ovidence, the fact stands that the rule finds its place 
in an enactment which applies to all classes of persons in British India. There is, 
therefore, no reason why it should not be applied to Mahomedans. The Chief Court 
of Oudh has held that since s. 112 applies only to a valid marriage, it cannot apply 
to a marriage which is fasid or invalid (p). See ss. 204A and 206. 


Acknowledgment of Legitimacy . 

247. Acknowledgment of legitimacy.—Legitimacy is not 
a condition essential to the right of inheritance from the 
mother (s. 72); but it is a condition precedent to the right of 
inheritance from the father, and depends upon the existence 
of a lawful marriage between the parents of the claimant at 
the time of his conception or birth. When legitimacy cannot 

(p) Jfiaammat Annira y. T/assn (1926) 1 Lack I (q) Athruff Ah v. Mtsr Ashad Alt (1871)16 
71, 02 I V. 82, C26) A.O. 231. I W.tt. 260. 
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be established by direct proof of a lawful marriage, “ acknow¬ 
ledgment ” is recognised by the Mahomedan law as a means 
whereby the marriage, and legitimate descent may be estab¬ 
lished as a matter of substantive law for the purposes of in¬ 
heritance. An acknowledgment of legitimacy is of no effect 
if it be proved either that there was no marriage at all 
between the parents of the acknowledge, or, if there was one, 
that it was not lawful. It is effective only where on the 
evidence in the case the Court is unable to come to a definite 
finding as to the factum of marriage (r). 


Ss. 

247* 248 


Jlaillie, 406 ; Ho<l., 43!). Tho doctrine of acknowledgment is an integral portion of 
the Mahomedan family law ; honco tho conditions under which it will take effect must 
bo determined with reference to Mahomedan Jurisprudence («). 

yS Presumption of legitimacy. —\ child whoso illegitimacy is proved beyond doubt, by 
roason of tho marriage of its patents being cither disproved or found to bo unlawful, 
cannot be legitimatized l»y acknowledgment. Acknowledgment has only the effect of t 
legitimation, whether oither the faet of tho marriage or its exact tunc with reference to { 
the legitimacy of tho child's birth, is a matter of uncertainty. An acknowledgment, in J 
other words, is of no effect if it ho proved that there was no iiuiruiiijr at all between j 
the parents of tho aeknowledgco, or, if there was, one it was unlawful. The mle is limited 
to caseH of uncertainly of legitimate descent and proceeds entirely upon an nxxumjition 
of legitimacy and tho establishment of such legitimacy by tin* force of the acknowledg¬ 
ment ( t). ‘No statement made by one mail that another pronrl to he illegitimate is his 

son can make that other legitimate, but where no proof of that kind hue been given, such 
a statement or acknowledgment is substantivo evidence that tho person so acknowledged 
is the legitimate son of tho person who makes tho statement, provided his legitimacy 
is possible ” («) [s. 25<M. See notes to s. 249, “ Burden of proof.” 


248. Acknowledgment may be express or implied.—The 
acknowledgment by a Mahomedan of another as his legitimate 
child may be made either by express declaration, or it may 
be presumed from treatment tantamount to acknowledgment 
of legitimacy («). But mere continued cohabitation with 
a woman does not suffice to raise such a legal presumption 
of a marriage with her as to legitimatize the offspring. The 
cohabitation must be a cohabitation as man and wife as 


(r) Muhammad Allahdad v. Muhammad Ismail 
(1888) 10 All 380, 230, Musst. lhbee 
I'aMliitunnesxa v. Musst. Bihee Kamarun- 
nessa (1005) 9 C. W. N. 352, 7 labitmr Rah- 
man v. AUaf Ah (1021) 48 T. A U4, 48 
Cal. 858, 80 \. C. 837 ; Badik Husain v. 
Ilashim All (1916) 43 1. A. 212, 38 All 
827, 36 I. C. 104 ; Ihsan v. I'anna Lai 
(1928) 7 I*at. 6, 103 I. C. 430, (’28) A. P. 
19: Mahammad Shafiqvllah v. Nuh- 
ullah (1026) 48 All. 58, 88 I.C. 954, (’20) 
A.A. 48; Agha Muhammad v. Zohra 
Begam (1928) 3 Luck. 199, 105 I.C. 490, 


(’28) A. O. 602, 1'iroz Din v. X a wall Khan 
(1928) 9 ball 224, 109 I. C. 779, (’28) 
A.L. 224 [marriage disproved], Ibrahim v. 
Mubarak (1920) 1 laih 229, 56 1. 

C, 923; Vsmanmiya v. Valli Mahomed 
(1916) 40 Horn. 28, 30 I. C. 904. 

(s) 10 All. 280, supra. 

(/) Muhammad Allahdad v. Mahommad Ismail 
(1888) 10 All. 289, 337. 

(«) Sadxk Husain v. Jlashim Ali (1916) 43 I. A. 

212, 234, 38 All. 627, 001, 36 1. O. 104. 
(r) Saiyad WahulUt v. Miran Baheb (1864) 2 
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distinguished from “ a mere casual concubinage ” (w), and 
the treatment must be such as to amount to acknowledgment 
of legitimacy (cn). 

[(n) A child is born to a Mahoniedan of a woman who had resided in his female 
apartments for a period of 7 years prior to the birth of the child. It is proved that the 
cohabitation was a runtinual one and not merely “ casual,” and that it was between a 
man and a woman cohabiting together as man and wife and having that repute before 
the conception commenced. It is also proved that the child tvas born under his roof, and 
continued to he maintained in his Iioubo without any steps being taken on his part or of 
any one else to repudiate its title to legitimacy as his offspring. These facts arc suffi¬ 
cient to raise a presumption of marriage and acknowledgment: Khajah Hidayat v. 
Jtui Jan (1844) 3 M. I. A. 295. 

Note, In Mahomed Banket v. Nhurfoon Ni»«a (18<>0) 8 M. I. A. 1315, there was 
abundant evidence of continued cohabitation between the father and the mother of 
tiie claimant. Hut there was no proof in that case of treatment tantamount to acknow¬ 
ledgment as in the above illustration, und the claimant was therefore adjudged to be 
illegitimate. 

(b) A child is born to a Mahoniedan of a woman w'ho had been in his service for 
some time liefore the birth of the child. Tt is alleged that the mail entered into a muta 
marriage (s. 2(M>H) with the woman, but the date of the marriage is not found. The 
evidence shows that pregnancy commenced before the woman had the acknowledged 
status of a muta wife. It dot's not appear when the intercourse, which led to the birth, 
began, nor wlint the nature of it was. whether of a casual or a permanent character. It is 
proved that there was no express acknowledgment, and it appears from the ovideneo 
that the treatment of tin' elnltl was equivocal, he being sometimes trented as a son and at 
others, not. These facts arc not sufficient to raise a presumption of marriage and 
acknowledgment: -1 ihrnfooil Dotrlah v. Ilyder Ha arte in (18(5(5) 11 M. 1. A. 94.] 

249. Conditions of a valid acknowledgment-—In order that 
an acknowledgment may be effective and give the acknowledgee 
the status of a legitimate son, the following conditions 
should exist:— 

(1) the acknowledgment must be not merely of sonship, 

but of legitimate sonship ( y ); 

(2) the acknowledgment must not be impossible upon the 

face of it (z), that is, it must not be made when 
the ages are such that it is impossible in nature 


( to) Mahomed Hanker v. Shnrjoon Kina (IHUO) 
8 M I A. 136, 59. 

U) Khajah f/n(ni/«t \. Hat Jan Khartum (1844) 
a M l A. 295 , A thru food Doiolah v. Ilyder 
II ossein Khan (1866) 11 M. I. A. 94; 
Mohammad A mat v. hath Begum (1881) 
8 Cal. 422, U I. A. 8 ; Sadakat II ossein v. 
Mahomed Yutuf (1883) 10 Cal. 663, 11 
1. A. 31: Abdul Kazak v. Aga Mahomed 
Jaffer (1803) 21 Cal. 666, 21 I. A. 06; 


MatU-vn-nista v. Pathani (1904) 26 All. 
295; Mustt. Bibee Fazilatininessa v. 
Must!. Bibee Kamarvnnetta (1900) 9 C. 


W. N. 352. 

(y) Hatnbur Kahman v. AUaf Ali (1921) 48 I. 
114, 120, 48 Cal. " ■ 


ii«, i*u, 48 iai. b56, 60 I. C. 837; 
Usmanmya v. Valh Mahomed (1916) 40 
Bom. 28, 30 I. C. 904, [acknowledgment 
o1 another man’s son not lawful]. 

(2) (1921) 48 I.A. 114, 120-121, 48 Cal. 856, 00 
I. C. 837, supra. 
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1 for the acknowledgor to be the father of the Ss. 
acknowledgee; or when the mother spoken to in an 249,250 
acknowledgment being the wife of another man (a), 
or within prohibited degrees of the acknowledgor 
(6) or a prostitute (c), it would he apparent that 
the issue would be the issue of adulter}', incest or • 
fornication ( d ). 

(3) the acknowledgee must not be known to be the 

child of another man ; 

(4) the acknowledgee must confirm the acknowledg¬ 

ment, but such confirmat ion is not necessary when 
he is an infant. 

Hod., 439 ; Baillie, 406. 

Burden of proof. —Ah in nr rin go among Mahnmcdans may ho constituted without 
any ceremonial, direct proof of marriage is not always available. Where direct proof 
is not available, indirect proof may suffice. Now one of the ways of indirect proof is 
by an acknowledgment of legitimacy in favour of a son. This acknowledgment must be 
not merely of sonsliip, but of legitimate sonship. Further, it must not be impossible 
upon the face of it as stated in the present section. If those conditions are satisfied, the 
acknowledgment gives rise to a presumption that there was a marriage between the 
parents. The presumption, however, being one of fact, and not jvi iti et de jure, it may 
be rebutted by positive proof that thoro was no marriage at all between the parents. If 
it is not robuttod, the marriage will bo held proved and tho legitimacy of the acknowledgee 
will be held to ho established (e). 

The acknowledgment must he not merely of sonship, but of legitimate sonsliip. 

Tho latter, however, may be presumed for the former, for when a man acknowledges 
another to be his son, that prima forte means his legitimate son (/). But this presumption 
may be rebutted by proving facts showing that the acknowledgment of sonsliip wns not 
intended to have tho serious effect of conferring tho status of legitimacy on that other (g) 

Statements made by a member of a Mahomedan family, e.g., the widow of the alleged 
father, that a person is a son or an hoir, are evidence of family repute of legitimacy (/#). 


250. Right of inheritance.—If an acknowledgment is of 
legitimate sonship, and that relationship is possible in fact and 
in law [s. 249], it raises a presumption of marriage between the 
acknowledgor and the mother of the acknowledgee, and, unless 


34 Bom. Ill, 4 T. 0. 234; Agha Muhammad 
v. Zohra Btgam (192s) 3 Luck. 100, 
103 I. C. 490, ('28) A O. 662, Muham¬ 
mad Shafiq-ullah v. Xvh-ullah (1026) 48 
All. 58, 88 1.0. 954, ('26) A. A. 48. 

v. Karimunnitta (1895) 23 Cal. 


Firoc Din v. Natcab I 


224, 100 l.O. 779, (’28) A. L. 224; 
(ihazanjar v. Kaniz Fatima (1910) 32 All. 
345, 37 1 A. 105, 0 1. O. 674. 

(d) (1921) 48 I. A. 114, 48 Cal. 856, 60 I.C. 
837, supra. 

(«) (1»21) 481. A. 114,120-121, 601. O. 837. 

0) JWun Bebte v. Omdah Bebet (1868) 10 
W. 11. 499, apprd. In 43 I.A., 212, 232, 38 
All. 627, 669, 86 I. C. 104, supra. 

(?) Abdool Ratals v. Aga Mahomed (1893) 21 LA. 
66, 70, 21 CaJ. 666, 679. 

(h) 43 J. A. 212, 234-235, 39 All. 627, 661, 36 l.C. 
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rebutted, gives the acknowledgee the right of inheritance to the 
acknowledgor as his legitimate child ( i ), and also a similar 
right to the mother of the acknowledgee as the lawful wife of 
the acknowledgor (j). 

The acknowledged child may be either a son or a 
daughter (k). 

Clour and reliable evidence that a Mahomedan Las acknowledged children as his 
legitimate issue raises a presumption of a valid marriage between him and the children’s 
mother (/). 

251. Acknowledgment of legitimacy irrevocable—Once an 
acknowledgment of paternity is made, it cannot be revoked 
either by the acknowledgor or persons claiming through 
him (m). 

But an acknowledgment may be repudiated by the acknowledgee (»). 

\ 252. Adoption not recognised-—The Mahomedan law 

jdoes not recognize adoption as a mode of filiation (o). 

Evon a Hindu eoverted to Mahomedanism cannot adopt (p). 


(t) Ilahibur llahman v. Altnf Ah (1021) 48 T. A. 
114, 60 f. C. 837 , Muhammad Azmat \ . 
Lalla Jleuum (1881) 8 Cal. 422, 0 J A. 8; 
Smlakat Itassein \ Mahomed Yusuf (1883) 

10 Cal. 063, 11 I. A. 31 

(}) Khtnah llviai/ut v. Jtai Jan (1844) 3 M f A. 
205, 318, tVme v. •Sabdiilunusa (1860) 

11 M. 1 A. 17, 103 . Nawab Mullen Jehun 
v. Muhammad (1873) Sup. Vol. I.A 102, 
Khajoorou men v. Roushan Jrhan (1870) 
2 Cal 184, 100, 3 l. A 291 , Mahatala 

llaletmoozoomtu i (1881) 10 C I. K 203. 
1 mambaut/t \ MuNatbli (Pits) 41 I V. 
73, 82, 15 Cal. 878, 800, 47 1C 513, 
Ilahibur Rahman \. .!«»/ AU (1021) 48 
I. A. 114, 00 1 C. 837. 


l k) Oomda ttebre v. Synd Shah Jonab (1806) 5 

W. K. 132 

ll) Imamhandi v. Mutsmhli (1018) 45 I. A. 73. 

81-82, 45 Cal. 878, 880, 800, 47 J. C. 513. 
(m) Ashrufood Dowlah v. llyder 11 ossein (1800) 
11 M. J. A 94 ; Muhammad Allahdad v. 
Muhammad Ismail (1888) 10 All. 289, 317. 


(») UabbUmr Rahman v. Alta} Ali (1021) 48 I.A. 

114, 48 Cal 858, 60 1.0 837. 

(o) Muhammad Allahdad V. Muhammad Ismail 
(1888) 10 All. 280, 340, Muhammad llmar 
v. Muhammad Xiaz-ud-Vui (1012) 39 Cal. 
418, 30 I A. 19, 13 l.C. 344. 


(») Bai Machhbai v liui llirbai (1911) 35 lieu i. 
204, 10 I. 0 810. 
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CHAPTER XV. 

Guardianship or person and property. 

253. Age of majority —In this Chapter, “ minor ” means a 
person who shall not have completed the age of eighteen years. 

See Indian Majority Act IX ol 187.".,3, j ,u’ <11> Guardians and Wards Act VIII 
of 1890, s. 4, el. (1). 

Age of majority according to M>r>sulman lair. —According to tho Isuamic law, tho 
minority of a male or fomalo terminates when ho or she attains puberty. Among tho 
Hanafis and tho Shiahs, puberty is presumed on tho completion of tho fifteenth year. 
Under tho Mnssalninn law, overy individual upon attaining puberty may enter into logaj 
transactions of overy kind atlcc ting his or her property or his or her status, e.g., marriage 
and divorco (Amir Ali, Vol. II, 3rd od., pp. 581, 581 |. 

254. Power of Court to make order as to guardianship.— 
When the Court is satisfied that it is for the welfare of a 
minor that an order should be made (1) appointing a guard¬ 
ian of his person or property, or both, or (2) declaring a 
person to be such guardian, the Court may make an order 
accordingly. 

Guardian and Wards Act, s. 7. 

255. Matters to be considered by Court in appointing 
guardian.—(2) In appointing or declaring the guardian of a 
minor, the Court should, subject to the provisions of this 
section, be guided by what, consistently with the law to which 
the minor is subject, appear in the circumstances to he for 
the welfare of the minor. 

( 2 ) In considering what will be for the welfare of the 
minor, the Court should have regard to the age and sex of 
the minor, the character and capacity of the proposed guardian 
and his nearness of kin to the minor, the wishes, if any, of 
a deceased parent, and any existing or previous relations of 
the proposed guardian with the minor or his property. 

(3) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 

Guardians and Wards Act, s. 17. The italicized words show that if a minor, of whose 
person or property or both a guardian is to be appointed or declared by the Court, is a 
Mahofnedan, the Court is to have regard to the rules of Mahomedan law subject, however. 


Ss. 

253-255 
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Ss. to the provision# of subsections (2) and (3). We now proceed to enumerate the rules of 
255-257 Mahoinodan law ri Ip ting to (1) the guardianship of the person of a minor, and (2) the 

guardianship of his property. 

Guardians of the Person of a Minor. 

256 . Right of mother to custody of infant children.—The 
mother is entitled to the custody ( hizanat) of her male child 
until lie has completed the age of seven years, and of her 
female child until she has attained puberty, and the right 
is not lost though she may have been divorced by her 
husband (q). 

Hod., 13S ; Baillie, 435. 

The mother is not entitled to the custody of her infant child if she is wicked or un¬ 
worthy of t nwt, as where sho m a professional singer or mourner or where sho has 
committed a theft: Baillie, 435. Seo also s. 258. 

Shiah laic .—Sections 25<» to 2(H) contain the rules of the Sunni law as to tho guardian¬ 
ship of tho person of a minor. There is a substantial difference in thiB respect between 
the Sunni anil the Sluah law. Under tho Shiah law, the mother is entitled to the custody 
of her male child during the whole tune of suckling (that is, two years), and of her 
•female child until she has completed the ago of seven yoars. But if the mother dies 
before tho children attain tho aforesaid age, tho father bocomos entitled to their 
custody (r). After the child attains the aforesaid age, the father has tho right to the 
custody of the child («). But if tho father bo then dead, or if he dies thereafter while 
the children are still minors, tho custody belongs to tho mother. On the death of both 
parents, tho father’s father is entitled to the custody of the child. It is doubtful tq ( 
whom the custody belongs in the absence of tho father’s father : Baillie, Part TI, 95. 

257 . Right of female relatives in default of mother — 
Failing the mother, the right of custody of a boy under the age 
of seven years, and of a girl who has not attained puberty; 
devolves upon the following female relatives in the order 
enumerated below:— 

(1) mother’s mother, how high soever 

(2) father’s mother, how high soever ; • 

(3) full sister; 

(4) uterine sister; 

(5) [consanguine sister]; 


<«) Hailin', 435. Zarabibi v. Abdul Razak (1910) i (r) Salim-un-NUsa v. Saadat (1914) 36 AU. 466, 
13 Bom. L. 11.891, 8 I.e. 618: Emperor 24 I.C. 632. 

v. Ayihabai (1004) 6 Bom. L. R. 536. (*) Lardli v. Mahomed (1887) 14 Cal. 615. 
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257-259 

(8) [consanguine sister’s daughter]; 

(9) maternal aunts, in like order as sisters ; and 

(10) paternal aunts, also in like order as sisters. 

Hod., 138 ; Bailin', 435-43(1 Neither tho consanguine sister (No. 5) nor her daughter 
(No. 8) is expressly mentioned either in the Jlcday.i or the Fatawa Alumgni; it nlmost 
seems as if the emission is accidental, for paternal aunts are expressly mentioned. 

258. Females when disqualified for custody.— A female 
(including a mother) otherwise entitled to the custody of a child 
loses the right of custody-— 

(1) if she marries a person not related to the child 
within the prohibited degrees (ss. 201-202): but 
the right revives on dissolution of the marriage 
by death or divorce ; 

(2) if she is “ wicked,” as where she is prostitute ( t) ; 
or is a professional singer, or has committed theft or 
other criminal offence, or if she is otherwise “ un¬ 
worthy to be trusted.” 

Tied., 138-139 ; Baillie, 435-436; Fuseehun v. Kajo (1884) 10 Cal. 15; Bhoocha v. 

Elahi Bvx (1885) 11 Cal. 574. 

The reason of tho rule in el. (1) is that if a woman marries a man not closely rotated 
to tho child, the child may not bo treated kindly. It is othcrui.sc, however, wlicie the 
mother, for instance, marries her child’s paternal uncle or the maternal grandmother 
marries tho paternal grandfather, because these men, being as parents, it is to be expect¬ 
ed tha# they will treat the child kindly [ Hcd., 138 ]. 

Apostasy. —Apostasy is stated in the Fatawa Alumgin as a ground of disqualification. 

The reason given is that a woman who relinquishes the Moslem faith would bo kept in 
prison till sho returned to the Mahomedan faith [ Baillie, 435]. But this reason cannot 
apply in British India ; henco it would seem apostasy is no disqualification in British 
India [ Baillie, 435, f. n. (3) ]. Soc also Act 21 of 1850, and tho notos of s. 208. 

259. Right of father and of male paternal relatives—In default 
of all the female relatives mentioned above, the right of 
custody passes to the following persons in the order enumerated 
below :— 

(1) the father; 

(2) father’s father, how high soever ; 


(6) full sister’s daughter ; 

(7) uterine sister’s daughter; 


(() AbaH v. Dunne (18781 1 All D98. 
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Ss. (3) full brother ; 

259-260 . 

(4) consanguine brother; 

(5) full brother’s son ; 

(6) consanguine brother’s son ; 

(7) full paternal uncle ; 

(8) consanguine paternal uncle ; 

(9) full paternal uncle’s son ; 

(10) consanguine paternal uncle’s son ; 

provided that no male is entitled to the custody of an 
unmarried girl, unless he stands within the prohibited 
degrees of relationship to her (ss. 201-202). 

If there be none of these, it is for the Court to appoint 
a guardian. 

Ilod., IDS, J3S1; Bailin', 437. Tt follows from the pro\iso to tin* section that though 
u boy may ho given hi tho custody of Ins paternal uncle’s son, a girl should not bo entrusted 
to him, for ho is not within tho prohibited degree [ Bail lie, 137 J. 

The father being tho natural guardian, an order of the Court appointing him guardian 
of his minor son is without jurisdiction (m). 

259A. Custody of married minor.—The mother of a girl 
who is married, but has not attained puberty, is entitled to the 
custody of the girl as against the husband of the girl ( v ). 

See Guardians and Wards Act, 18110, s. Ill, which is to be read with s. 17 of that 
Act. See ». 255 above. 

260. Custody of boy over seven and of girl who has attained 
puberty.—The father is entitled to the custody of a boy when 
lie has completed the age of seven years, and of a girl when she 
has attained puberty. Failing the father, the right of custody 
devolves upon the paternal relatives in the order and subject 
to the proviso mentioned in s. 259. 

lfed., 1211; Baillie, 438; Ida v. Amiran (1880) 8 All. 322. 

According to the Mussulman law, the father's right of custody ceases on the boy or 
gal’s attaining the age of puberty, that is on tho completion of the fifteenth year [m>o 
notes to s. 2531. But it has been held that though under the Mahomodan law the father 
is not cut it led to the custody of the person of his son after he lias completed his fifteenth 

<M) 17/01 lUbt \. llafah (1327) 40 All. 773, I 640; Korban v. King Emperor (1004) 32 

102 1 V. 103. ( 27) A A. 5S1. Cul. 444. 

<») Xur Kadir \.Zulritha llibt (1885) 11 Cal. I 
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your, tho effect of tho Indian Majority Act, 1875, by whiih minority is continued until Ss. 
completion of tho eighteenth year, is to extend the right of the father to the custody of 260«262A 
tho boy’s person until completion of the eighteenth year (ir). 

261. Custody of illegitimate children.— 1 'Hie custody of 
illegitimate children belongs to the mother and her relations. 
[Macnaghten, 298.] 

Guardians of the Property of a Minor. 

262. Legal guardians of property —The following persons 
arc entitled in the order mentioned below to be guardians of 
the property of a minor - 

(1) the father; 

(2) the executor appointed by the father’s will ; 

(3) the father's father ; 

(4) the executor appointed by the will of the father’s 

father. 

B lillio, <580 ; Macnaghten, 02, 804. The four guardians mentioned in this section 
me hereinafter called legal guardian*. It will bo seen from what lias been stated above 
that tho only relation* who are entitled to be the It gal guardian* of the property of a 
minor are (1) the father, anil (2) tho father’s father. No other relation is entitled to I 
the guardianship ot the property of a minor a* of right, not even the mother, brother oil 
uncle. But the father or the paternal grandfather of the minor may appoint any one of 
these ns Ins executrix or executor, in which cate they leconio It gal guardian* and have 
all the powers of a legal guardian* as defined in ss. 2<>3 and 2I>7. The Court also may 
appoint any one of them as guardian of the property of a minor, in which case they havo 
all tho powers of a guaidian appointed by the Court as sLated in ss. 2ti4 and 207A. 

Noto that tho only persons who may appoint a guardian of the property of a minor 
by will are ins father and his father’s father. Even the mother has no power to appoint 
by will a guardian of the property of her minor children. A mother's executor is not u 
legal guardian, nor is a brother’s executor, nor ap uncle’s executor. In fact no executor, 
except tho father’s executor or the father’s father’s executor, can be a legal guardian of 
the property of a minor: Macnaghten, 304. As to the powers of a legal guardian, seo 
ss. 203 and 207. 

262A. Guardian of property appointed by Court.—In 
default of the legal guardians mentioned in s. 262, the duty 
of appointing a guardian for the protection and preservation 
of the minor’s property devolves on the Court. The appoint¬ 
ment of guardians of property is now governed by the pro¬ 
visions of the Guardians and Wards Act, 1890. 


(to) Molntleen Ibrahim v. Mohumed Ilralnm (1016) 311 Mad. b08, 013, 33 I.C. 804. 
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S, Bailin', 089; Imambandi v. Mutsaddi (1918) 45 T. A. 73, 84, 45 Cal. 878, 893, 47 

262A-264 ^ *'• 513; Guardians aiwl Wards Act, 1890, 8. 17. 

The Court should, in appointing a guardian of the property of a minor, be guided by 
what appears in the circumstances to be for the welfare of the minor. Thus in one case 
the mother of a minor was appointed guardian of the property in preference to the 
paternal uncle (r). The fart that the mother is a purdanashin lady is no objection to 
her appointment as guardian of her son’s property (y). 

262B. De facto guardian.—A de facto guardian is a person 
who has charge of the person or property of a minor without 
being his lawful guardian, that is, without being a legal guard¬ 
ian as defined in s. 262 or a guardian appointed by the Court 
as stated in s. 262A (z). 

The expression " de facto guardian” is used in contradistinction to “ de jute 
guardian." As to the powers of a de facto guardian, see. ss. 205 and 207 B below. 

263. Alienation of immovable property by legal guardian — 
A legal guardian of the property of a minor [s. 262] has no power 
to sell the immovable property of the minor except in the 
following cases, namely, (1) where he can obtain double its 
value ; (2) where the minor has no other property and the sale 
absolutely necessary for his maintenance ; (3) where there are 
debts of the deceased, and no other means of paying them ; 
(4) where there arc legacies to be paid, and no other means of 
paying them ; (5) where the expenses exceed the income of the 
property ; (6) where the property is falling to decay ; and 
(7) when the property has been usurped, and the guardian has 
reason to fear that there is no chance of fair restitution. 

Huillic, 087-088; M.ieuagliten, p. lil, s. 14, pp. 305, 300; Imambandi v. Mutsaddi 
( 1918) 15 I. A. 73, 91 . Hatha, v. Hiraj, (1890) 20 Bom. 110, 121 ; Kali J)utt v. Abdul Ah 
(1888) 10 Cul. 027, 10 1. A. 90 ; Thottol, v. Knnhammrd (1910) 34 Mud. 527, 8 1. (’. 1093. 

The prohibition ngninst alienation referred to in this section applies to nninov 
able property to which the minor bus nn umbsputed title. It does not apply where the 
minor’s t it le to the property is disputed. Thim w here tho father of a minor sold a portion 
of the immovable property inherited by the minor from his mother the Mir to which 
was in dispute, anil the sale was made pursuant to a compromise which put an end to 
pending litigation, the sale was held to lie binding on the minor as being one for the minor's 
benefit (a). As to the power of a legal guardian to dispose of movable property be¬ 
longing to his ward, see s. 207 below. 

264. Alienation of immovable property by guardian appoint¬ 
ed by Court.—A person who is appointed guardian of the 
property of a minor under the Guardians and Wards Act, 

CO Alnn-vUah v. Abatli (1006) 2U All. 10 . ( 2 ) Imambandi V. ./I/Kfsrtrfdi (1918) 451.A. 73 02, 

<H) JaueauU v. Uajadbar (mi) 88 Cal. 783, 785, (<J) A. 96, 16 

10 I. C. 334. Cal. 627. 
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1890 [s. 262A] has no power, without the previous permission of S«. 

the Court, to mortgage or charge, or transfer by sale, gift, ex- * 

change, or otherwise, any part of the immovable property of his 
ward, or to lease any part of the property for a term exceeding 
five years, or for any term extending more than one year beyond 
the date on which the ward will cease to be a minor. A 
disposal of immovable properly by a guardian in contravention 
of the foregoing provisions is voidable at the instance of the 
minor or any other person affected thereby (6) [Guardians and 
Wards Act, 1890, ss. 29, 30]. 

As to the disposal of movable property by a guardian appointed by the Court, 
see s. 2<i7 A below. 


265. Alienation of immovable property by de facto 
guardian—A de facto guardian [s. 262B] has no power to 
transfer to another any right or interest in the immovable pro¬ 
perty of the minor which the transferee can enforce against the 
minor ; nor can such transferee, if let into possession of the pro¬ 
perty under such unauthorized transfer, resist an action in eject¬ 
ment on behalf of the minor as a trespasser (c). 


[(a) A dios leaving a widow and a minor son'. Tlic widow sells to Ii the share of 
herwlf and of her minor son in an immovable property inherited by them from .1.' The 
sale is not Viinding on the minor: Imambnwh v. Mutsaddt (1918) 45 I. A. 73, 45 Cal. 
878, 47 J. C. 513; Muhammad, Bhafi v. MM. Kahum Bi (1923) 4 Lah. 467, 79 1. C. 260, 
('24) A. L. 200. 

(b) A mortgages his immovable property to B. A dies leaving 4 grandsons one of 
whom is a minor. By his will, A bequeaths the mortgaged property to his 4 grandsons if 
equal shares subject to the payment of the mortgage debt. The three major grandsons on 
their own behalf, and one of them purporting to act also as guardian of the minor, sell the 
prop arty including the minor’s share to B in consideration of tho discharge by B of the 
mortgage debt, and put R in possession as purchaser. On attaining majority, the minor 
sues B to redeem the mortgage to the extent of one-fourth of the property, that being 
his share. The sale is not binding on the minor, and he is entitled to redeem his share 
of tho property : Mata Din v. Ahmad Alt (1912) 34 All. 213, 39 1. A. 49,13 I.C. 976.] 


Where a person, who is neither a legal guardian (s. 262) nor a guardian appointed 
by tho Court (s. 262 A), assumes to deal with the property of a minor as though he was a 
guardian, he is called a de facto guardian. Thus a mother, or brother, or sister, or uncle 
is not a legal guardian of the minor's property, and if he or Hhe transfers the minor’s 
immovable property, the transfer, being one made by it de facto guardian, is not binding 
on him, even though it may havo been made to discharge tho debts of the minor’s 


(b) Solemn Hibi v. Uolet Muhammad (1927) 54 
Cal. 887, 104 I.C. 833, ('27) A.C. 838. 
(r) Imambaiuli v. Mutsaddt (191H) 45 I A. 73,45 
Cal. 878, 47 T.C. 513; Mata Dm v. Ahmad 
Alt (1912) 39 I A 49, 34 All. 213, 13 1 C. 
978; Shuthta v. Fmz (1928) 9 Lah. 33,103 


1 C. 385, (’28) A.],. 115, [suit to set aside 
alienation hy mother Is governed by art. 
44 of tho Limitation Act, 1M)8|. Hoc also 
Moulvi Atm Mahomed v. Amtal Karim 
(1888) 15 I. A. 220 (sale by mother— 
lapse of time—acquiescence] 
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Ss. ffttht-r (rl). It w.ih hi i held by their Lordships of the l’rivv Council in lmnmbandi 
265-267A v. Mulstubh (c). Prior to that decision there was a conflict of opinion among the different 
High Courts as to the legal effect of such a transaction, it being hold in some eases that 
it was absolutely void, and in others that it was valid if it was for the benefit of the 
minor. Hut it has been held that if a dr facto guardian, c g., a mother, mortgages her 
‘ son’s property, and the mortgage is set aside in a suit by the son, then if the minor's estate 

was benefited by the loan, the Court may under s. 41 of the Specific Relief Act, 1877, 
direct the minor to refund the amount by which the minor's estate was benefited (/)i • 

Tlio principle of the 1’rivy Council decision referred to above has been extended to 
cases of agreements by a dr facto guardian to refer to arbitration disputes relating to 
immovable property belonging to a minor, anil such agreements have been held to be 
void (ij). As to the power of a dr fin In guardian to dispose of movable property 
belonging to a minor in his charge, see ». ‘2(>7B below. 


266. Agreement by guardian for purchase of immovable 
property for his ward.—Neither the guardian of a minor 
nor the manager of his estate is competent to bind the minor 
or his estate by a contract for the purchase of immovable 
property. 

[d, the manager of tho estate of a minor, li, agrees to purchase certain immovable 
property on if s behalf from C. Tho agreement is coul, and neither li nor V. can sue for 
specific performance of the contract: Mir Sin mtrjan v. Fakhruthlin (1912) .19 Cal. 232, 
39 I. A. 1, 13 l. C. 331. Note that an agreement for purchase is not binding on the. 
minor in mu/ r«sc.J 

267. Power of legal guardian to dispose of movable 
property—A legal guardian of the property of a minor [s. 262] 
has power to sell or pledge the goods and chattels of the 
minor for the minor’s imperative necessities, such as food, 
clothing or nursing ( h ). 


Power to cmd mu v bus mesa. —Where tho father was a partner in a firm at tho date of 
his death, the mother is not entitled to enter into a fresh partnership, on behalf of her 
minor children, with tho surviving partners to continue the business. Tf she does so, the 
minor’s share in the assets of the firm is not liable for losses incurred after tho 
father's death. The minor lioirs are entitled to their share of the assets of the firm at. 
the tune of their father's death ns well as to their share of the nett profits made since 
their father's death (»). 


267A. Power of guardian appointed by Court to dispose 
of movable property—A guardian of the property of a minor 
appointed by the Court [s. 2G2A] is bound to deal with mov¬ 
able property belonging to the minor as carefully as a man of 


(d) (1012) 39 1 A. 40, 34 All. 213, 13 I.C. 076, 

(«) (1918) 45 1 A. 73, 43 Cal. 878, 47 I.C. 513. 
(/) Rang Hahi v. Mahlmb Uahi (1026) 7 Lah. 
35. 94 I.C. 25. ('26) A.l,. 170. 


to) Mohsiuddin v. K. Ahmed (1920) 47 CaL 
713, 57 1. C. 945. 

(A) Imambandi v. Mntsaddi (1918) 45 I. A. 73, 
80-87, 45 Cal. 878, 895-896, 47 I. C. 513. 
(i) A. Khoramny v. C. Acha (1928), 6 Bang. 
198, (’28) A. B. 100. 
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ordinary prudence would deal with it if it were his own 
[Guardians and Wards Act, 1890, s. 27].' 

267B. Power of de facto guardian to dispose of movable 
property —de facto guardian [s. 262 B] has the same power 
to sell and pledge the goods and chattels of a minor in his charge 
as a legal guardian of his property (j). 


Guardians and Wards Act. 

268. Applicability of the Guardians and Wards Act, 
1890 —All applications for the appointment or declaration of 
a guardian of the person or property or both of a Mahomedan 
minor must now be made under the Guardians and Wards Act, 
1890, and the duties, rights, and liabilities of guardians 
appointed or declared under that Act, are governed by the 
provisions of that Act. 

<;) (1018) 45 I. A. 73, 80-87, 45 Cal. 878, 895-800, 47 J. 0. 513, tupra. 


St. 

267A-268 
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CHAPTER XVI. 

Maintenance. 

Sb. 269- Maintenance of children and grandchildren— (1) A 

269-270A father is hound to maintain his minor sons. He is also 
bound to maintain his daughters until they are married. But 
he is not hound to maintain his adult- sons unless they are 
disabled by infirmity or disease. The mere fact that the child¬ 
ren are in the custody of their mother during their infancy 
(s. 256) does not relieve the father from the obligation of 
maintaining them (/.•). But the father is not bound to maintain 
any of his children, if they have property of their own. 

(2) If the father is poor, and incapable of earning anything 
by his own labour, the mother, if she is rich, is bound to main¬ 
tain her children in like circumstances as the father. 

(.2) If the father is poor and infirm, and the mother is 
poor, the duty to maintain the children lies on the grandfather, 
provided the grandfather is rich. 

lied., I4S; Biullic, 459-4(12. A daughter when married pauses to her husband's 
family, and there is no obligation on the members of her natural family to maintain her 
after her marriage, not even if she ih divorced (/). 

270. Maintenance of parents—(/) Children in easy 
circumstances arc bound to maintain their poor parents, 
although the latter may be able to earn something for them¬ 
selves. 

(2) A son, though in straitened circumstances, is boifnd to 
maintain his mother, if the mother, though not infirm, is poor. 

(3) A son who, though poor, is earning something, is 
bound to support liis poor father who is earning nothing. 

Bullin', 4»i. r >. 1(1(1: Hed., 148. 

270A. Maintenance of grandparents—A person is bound to 
maintain his paternal and maternal grandfathers and grand¬ 
mothers if they are poor, but not otherwise, to the same extent 
as he is bound to maintain his poor father. 

Bailin', 4(1(1. 

(*) Emprror Aythabai (1004) 6 Bom. L. R. I easel. 

5J0, Statunntii Jutab v. Haji Adam (1013) (l) Patnehi v. Kunhacha (1812) 3« Mad. 385. 

37 Bom. 71,15 I. C. 520 (a Cutchl Mcraon I 13 I. C. 23«. 



MAINTENANCE. 


221 


271. Maintenance of other relations—Persons who are 271-273 
not themselves poor are bound to maintain their poor relations 
within the prohibited degrees in proportion to the share which 

they would inherit from them on their death. 

Baillie, 467. 

272. Statutory obligation of father to maintain his children— 

If the father neglects or refuses to maintain his legitimate 
or illegitimate children who are unable to maintain themselves, 
he may be compelled, under the provisions of the Code of 

1 Criminal Procedure, 1908, to make a monthly allowance not 
exceeding fifty rupees for their maintenance. 

See Criminal Procedure Code, s. 488. If tho children are illegitimate, the refusal 
of the mother to surrender them to tho father is no ground for refusing maintenance (»»)• 

273. Maintenance of wives—See ss. 213 to 215 above. 


(m) Kariyadan v. Kay id Beeran (1805) 10 Mad. 401. 
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Acts (Regulation)— 

Administrator General’s Act (3 of 1913), 
27. 

Ajiner-Morwara Regulation (3 of 1877), 

0 . 

Bengal Act (12 of 1887), 4. 

Bombay Regulation (4 of 1827), 5. 
Bombay Regulation (8 of 1827), 26. 
Burmah tiuvs Act (13 of 18981, 7. 
Central Provinces Laws Act (20 of 1873;, 
7. 

Charitable Kndowmonts Act (6 of 1890), 
156. 

Civil Procedure Code (6 of 1908), 156. 
Contract Act (9 of 1872), 4. 

Cntolu Memons Act (46 of 1920), 9. 
Indian Succession Act (39 of 1925), 15, 
16, 26, 27. 

executors, powers of, 106. 
probato not necessary, 105. 

Madras Civil Courts Act (3 of 1873), 5. 
Mussulman Wakf Validating Act (6 of 
1913), 146. 

N. W. Frontier Regulation (7 of 1901), 6. 
Official Trustees Art (2 of 1913), 156 
Oudh Laws Act (18 of 1876), 7, 158. 
Probate and Administration Act (5 of 
1881), 15. 

Punjab Laws Act (4 of 1872), 6, 158. 
Rolvgious Kndowmonts Act (20 of 1863), 
156. 

Succession Certificate Act (7 of 1889), 26. 
Usury Laws Repeal Act (28 of 1855), 4. 

Abu Hanifa, 

founder of Hanofi school, 13. 

Abu Yusuf, 

disciple of Abu Hanifa, 14. 

Acknowledged kinsman, 

when inherits, 75. 

Acknowledgment, 

by legitimation, 199. 
conditions of valid, 206. 
effect of valid, 208. 


Administration suit, 

by an heir, 17. 

Administrator, 

vesting of estato in, 16. 
suits against, 21. 

Adoption, 

noi recognised in Maliomedan Law, 210. 

Agreement. 

enabling wife to leave husband, 186. 
for future separation, invalid, 201. 
taluk by, 198. 

Alienation of share, 

by heir, before distribution of estato, 
‘ 17-20. 

Apostasy, 

and dissolution of marriage, 201. 
and guardianship for marriage, 183. 
and guardianship of person, 213. 
and inheritance, 32. 

Aunt, 

paternal, is 11. K. of 4th clasB, 53. 
maternal, is 11.K. of 4th class, 53. 

Bastard, 

right of, to inherit, 7 5. 

Bequest, 

alternative, 104. 

for pious purposes, 103, 132. 

to heirs, 100. 

to heirs and strangers, 103. 
to unborn persons, 104. 
revocation of, 104. 
of remainder, 102. 
in excess of one-third, 102. 
consent of insolvent heir, 101. 
iS'ee Legacy. 

Birthright, 

not recognised in Mahomedan law, 28. 
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Borahs, 

of Guzerat, law governing, 9. 
of Bombay, are Shiahs, 10. 

Brother, 

consanguine, is a residuary, 40A. 

,, son of, is a residuary, 40A. 

,, daughter of, is D.K. of 

3rd class, 52. 
full, is a residuary, 40A, 
full, son of, is a residuary, 40A. 
daughter of, is distant kindred of third 

uterine, is a sharer, 34A. 
uterine, children of, are l>.K., 02. 

Conjugal rights, 

defences in suit for restitution of, 180. 
right to sue for restitution of, 185. 
Conversion to Mahomedanism, 

effect of, on rights of inheritance, 8. 
on marital rights, H. 

Converts, 

well know n sects of, 8, 9. 

Costs, 

of wife, in a suit for divorce, 203. 

Creditor, 

suit, by, against estate, 21. 

Custom, 

of prostitution, not recognised, 0. 
of Hueeession, when enforced, 5 

Cutchi Memons, 

succession among, governed by Hindu 
law, 8. 

test amenta ry power of, !>. 
of Bombay, are Sunnis, II. 
t'liteln Memons Act, 9. 

Cypres, 

doctiinc of. 138. 

Daughter, 
when a sharer, 34A. 
when a residuary. 40A. 
children of, arc distant kindred of first 
class, 52. 

Death-Illness, 

acknowledgment of debt in, 108. 
gift mndo in, 107. 
whnt is, 107. 


Debt, 

effoct of acknowledgment, of during 
death-illness, 108. 
liability of heirs for, 20. 
payment of, by heirs, 25. 
recovery of, duo to deceased, 25 

Distant kindred, 

defined, 51. 
four classes of, 52. 

Sfe Inheritance. 

Divorce 

different kinds of, 195. 

khuht, 200 . 
muburat, 200. 
taluk, 195-196. 

effect of, on the married parties, 203-204. 
in ease of marriages in England, 199. 
ground for, apostasy, 201. 
separation m ease of disagreement, con¬ 
tract for, 201. 

wife’s suit for divorce, for, 201. 
wife, stipulation by, for divorce, 201- 
Dower, 

amount of, 188. 

“deferred,” 189. 
defined, 187. 

father of minor son, liability of, 190. 
is merely a debt, 190. 

limitation, period of, for recovering, 
195. 

payable before legacies as a debt, 190. 
“prompt,” 189. 

“ proper,” 189. 
relinquishment of, 190. 
widow’s right to retain possession of hus¬ 
band’s property, 190, 191. 

Eldest son, 

rights of, under Shiah law, 98. 

Endowments, 

law' relating to administration of, 156. 

Equity and good conscience. 

rules of, 2, 14. 

Escheat to the crown, 

under Sunni law, 75. 
under Shiah law, 98. 

Estate (of a Mahomedan), 

debts duo to, how recoverable, 25. 
devolution of, 15, 16. 
distribution of, 15. 

enactments relating to administration 
of, 27- 
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Estate (of a Mahomedan) —ronui. 
how administered, 15. 
vesting of, in executor or administrator, 
16. 

Executor, 

legal guardian of minor’s property, 215. 
non-Mahomedan can be, 106. 
powers of, 106. 
vosting of estato in, 16. 

False, 

grand father defined, 34. 
grandfather is a distant kindred of 
second class, 52. 
grandmother defined, 34. 

,, is a distant kindred of 

second class, 52. 

Father, 

as a sharer, 34A. 
as a residnary, 40A, 43. 
may inherit both as sharer and residu¬ 
ary, 47-51. 

Father’s father, 

tiee True. 

Father’s mother, 

is a sharer, 34-A. 

Fosterage, 

is a ground for prohibiting marriage, 
177. 

Funeral expenses, 

payment of, is first charge upon the 
estate, 15. 

Gift (Hlba), 
acceptance of, 113. 
defined, 109. 

delivery, how effected in cnee of - 
actionable claims, 117. 
bailees, 118. 

immoveable property, 115. 
incorporeal property, 117. 
minor children, 117. 
minors generally, 118. 
constituted, 113. 
kinds of —• 
areeat, 129. 
death-bed, 107, 108. 
gift depending on contingency, 122. 
gift infuturo, 121. 


Gift Hiba— (contd.) 
kinds of —contd. 

gift to two donees, 121. 
gift with a condition, 122. 
gift over, 124. 
hiba-bil-iwaz, 126-128. 
hiba-ba-shart-ul-vwaz, 128. 
gift of ninshaa, 119. 
sadaknh, 129- 
life-estates, 122, 123. 

Marumakkatayam law, effect of, on 
donees of, 130. 
revocation of, 124, 125. 
possession, 113,116, 117. 
registration, 113. 

relinquishment of ownership by donor, 
113. 

seizo in, 113. 

subject-matter of, 109-111. 

trust, gift through the medium of, 114. 

to whom can bo made, 109. 

who can make a, 109. 

wiitiug, whether nocossary for a, 112. 

Glrasias, 

law relating to, 9. 

Grandfather, 

See False; also True. 

Grandmother, 

See False ; also True. 

Guardians for marriage, 
apostasy of, 183. 
persons entitled to be, 183. 

Guardians of person and property. 

age of minority, 211. 

agreement for purchase on behalf of 
minor, 218. 

alionation of mini livable property by 
guardian appointed by Court, 216. 
alienation of immovable property by 
de facto guardian, 21 7. 
appointment of, by Court, 197, 201, 203, 
215. 

de facto guardian, 216. 

Guardian and Wards Act, how far 
applies, 211-214, 219. 
illegitimate children, custody of, 215. 
married minor, custody of, 214. 
of person, 212-215. 
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Guardians of persons and property 
— contd. 
of property— 
legal, 215. 

appointed by Court, 215. 
do facto, 208. 

uale of immovable property by legal 
guardian, 210. 
powers of— 

legal guardians of property, 215, 216, 
217. 

guardians of property appointed by 
the Court, 215, 216. 
dr facto guardians, 216, 217. 

Halal Memons, 

law governing, 9. 
of Bombay, are Sunnis, 11. 

Hanafi law, 

general rule of interpretation of, 14. 
of inheritance, 33-70. 

Heirs, 

alienation by, for payment of debts, 25. 
bequest to, liow far valid, 100-102. 
liability of, for debts, 20. 
right of, to alienate share before distri¬ 
bution, 17. 

right of, to alienate share for payment 
of debts, 25. 
suits against, 21-24. 
tonants-in-common, 17. 
administration suit, 17. 

List oT ho Ira— Stan n I Law. 
aunt, full pat., is 1>. K., 4th cl. (s. 
63), 68. 

aunt, cons, pat., is D. K., 4th cl. 
(s. 63), 68. 

aunt, ut. pat., is D. K., 4th cl. (a. 
63), 68. 

aunt, full mat., is D. K., 4th cl. (s. 
63), 68. 

aunt, cons, mat., is D. K., 4th cl. (s. 

63) , 68. 

aunt, ut. mat., is D. K., 4th cl. (s. 

64) , 69. 

aunt, ohildren and grandchildren of, 
are D. K., 4th cl. (s. 65), 70. 
brother (full) is a res., 40A. 
brother’s (full) son iB a res., 40A. 
brother’s (full) son’s son is a res., 40A. 
brother's (full) daughter is D. K., 
3rd cl. (s. 61), 62. 


Heirs— contd. 

List of^ heirs—Sunni Law— contd. 
brother’s (full) son’s daughter is D. 

K., 3rd cl. (s. 61), 62. 
brother’s (full) daughter’s children 
are D. K., 3rd cl. (s. 61), 62. 
brother (cons.) is a res., 40A. 
brother’s (cons.) son is a res., 40A. 
brothor’s (cons.) son’s son is a res., 
40 A. 

brother’s (cons.) daughter is D. K., 
3rd cl. (a. 61), 62. 

brother’s (cons.) son’s daughter is 
D. K., 3rd cl. (s. 61), 62. 
brother’s (cons.) daughter’s child¬ 
ren are D.K., 3rd cl. (s. 61), 63. 
daughter as a sharer, 34A. 
daughter as a res., 40A. 
daughter’s children and grand-children 
are I>. K., 1st cl. (s. 57). 56. 
father as a sharer, 34A. 
father as a res., 40A., 43. 
father bb both sharer and res., 43, 46. 
father’s father as a sharer, 34A. 
father’s father as a res., 40A. 
father’s father as both sharer and res., 
46. 

father's mother is a sharer, 34A. 

father’s brother—see below Uncle. 

father’s sister—see above Aunt. 

husband is a sharer, 34A. 

mother is a sharer, 34A. 

mother's father is J>. K., 2nd cl., 60. 

mother’s mother is a sharer, 34A. 

sister as a sharer, 34A. 

sister as res., 40A. 

son is a res., 40A. 

son’s son is a res., 40A. 

son’s daughter as a sharer, 34A. 

son’s daughter as res., 40A. 

son’s son’s son as res,, 40A. 

son's son’s daughter as a sharer, 34A. 

son’s son’s daughter as a res., 40A. 

son’s daughter’s ohildren are D. K. 

of 1st cl. (s. 57), 55. 
uncle (full Pat.) is res., 40 A. 
uncle (cons, pat.) is res. 40A. 
uncle’s (full pat.) son as Tes., 40A. 
uncle’s (cons, pat.) son as res., 40A. 
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List of hairs—Sunni Law— contd. 
uncle’s (full pat.) daughter as D. K., 
4th cl. (s. 05), 70. 

uncle’s (cons, pat.) daughter as D. 

K., 4th cl. (s. 65), 70. 
uncle (ut. pat.) is D. K., of the 4t.li cl. 
(s. 64), 69. 

uncle’s (ut. pat.) children are D. K., 
4th cl. (s. 65), 71. 

uncle (full mat.) D. K., 4th cl. (s. 64), 

68 . 

uncle (cons, mat.) D. K., 4th cl. (s. 
64), 69. 

uncle (ut. mat.) D. K., 4th cl. (s.64), 
69. 

uncle’s (full mat.) children are D K., 
4th cl. (s. 66), 71. 

unclo's (cons, mat.) children are D. K., 
4th cl. (s. 65), 71. 

uncle's (ut. mat.) children are D. K., 
4th cl. (s. 65), 71. 
wife is a sharer, 34A. 


List of heirs—Shluh Law. 

aunt (ss. 89-90), 91-94. 

• aunt's children (s. 91), 94. 

brothors (ss. 84-86), 86-87, (b. 96), 97. 
brother’s descendants (ss. 87-88, 88-91 
daughter, 83-85 (s. 83), 97-98 (s. 97). 
daughter’s children (s. 83), 84. 
father (s. 83), 83- 
grandparents (ss. 85-88), 86-91. 
husband (s. 79), 80, (s. 94), 96. 
mother (s. 83), 83. (s. 95), 96. 
sister, 86-87 (ss. 84-86), 97-98 (s. 97). 
sister's descendants, 88-90 (ss. 87-88). 
son (s. 83), 84, (s. 98), 98. 
son’s descendants, 84 (s. 83). 
uncle (ss. 89-90), 91-94. 
uncle’s children (s. 91), 94-95. 
wife, 80 (■. 79), 96 (s. 94), 98 (s. 99). 
illegitimate children, 98 (s. 100). 

Hlba, 

jSee Gift. 

Hiba-ba- shart-ul-iwaz, 

defined 128. 

Hiba-bll-lwaz 

defined, 126. 

Homicide, 

as a bar to succession, 32. 


Husband, 

is a sharer, 34A. 

See also Return, doctrine of. 

Iddat, 

marriage during, void, 178. 

Illegitimate child, 

right of, to inherit, 98. 

Imam Muhammad, 

disciple of Abu Hanifa, 14. 

Increase, 

doctrine of, in Sunni law, 39. 
doctrine of, not recognised by Shiah 
Jaw, 97. 

Inheritance, 
general rules of, 28-32. 
birth-right, 28. 
homicide, effect, of on, 32. 
kinds of estato - 
joint family, 32. 
life estate, 29. 
spes succ.esttionis, 29. 
vested remainder, 29. 
representation, principle of, 28. 

Hanafl law of, 

distant kindred, 4 classes of, 52. 

Class I : (descendants of deceased) 

allotment of shares, amongst, 55. 
order of precedence, amongst, 55. 
Class 11 • (descendants of deceased) 
order of succession, 60. 

Class 111: (descendants of parents) 
allotment of shares, amongst, 63. 
order of succession, 62. 
rules of exclusion, 61. 

Class IV : (descendants of grand 
parents) 

order of succession, 67. 
table of uncles and aunts, 74. 
heirs, classes of, 33. 
increase, doctrine of, 39. 
acknowledged kinsman, 75. 
bastard, 75. 
crown, 76. 
missing persons, 76. 
step-children, 76. 
successor by contract, 73. 
universal legatee, 75. 
sharers, who aro, 34. 
table of, 34A. 
residuaries, defined, 41. 
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Inheritance- 

Hanafl law of—cnntd. 

if none, ro.sidiic revolts to sharers, 48. 
table of, 40 A. 

Shiah law of. 

heirs, < lasses ..f, 77. 
heirs, of first class 

Miles of siietessiitu, Sli. 
hens, of sceoml class - 

hrothers and sisteis and their des¬ 
cendants, 87. 

Hi and parents, Hti, Hit. 
rules of sin i essuui, H(> 
heirs, of third (lass - 
order of succession, 'll. 
uncles and aunts, 112. 
other heirs, !Mi. 

increase, doctrine of, not recognised, 
07. 

return, doelrino of, 05. 
right of particular individuals to 
inherit: childless union, 08. 
eldest son, 08. 
illegitimate (hdd, OS. 

Jactitation of marriage, 

suit for, 187. 

Joint family and joint family business, 

how far reeogniHed amongst Malio- 
uieduiiH, 82. 

Justice, equity and good conscience, 

pnneiple of, when to lie applied, 11. 

Kliojas, 

law relating to Succession and Inliciit. 
mice amongst, 8. 

joint Hindu faniiK law, whether 
applicable to, 82. 

Sect of, is Shiah. 11. 

Koran, 

interpretation ot the, 18. 

Legacies, 

aliutomcnt () f, Lo5. 

lapse of, 105. 

revocation of, 105 

subject-mat ter of. need not lie inexist¬ 
ence at the time of execution of 
will, 104. 

See Bequest. 


Legatee, universal, 

right, of, to inherit, 75. 

Legitimacy. 

b> acknowledgment, 205-210. 
hy adoption, 210. 
piesiimption of, 205,20t>, 207. 

Letters of administration, 

ovjiciises of, how home, 15. 
when necessary to obtain, 20. 

Life estate, 
gift of, 122, 123. 
how far recognised, 29, 120. 

Limitation,— 

suit hy heirs against co-heirs, 17. 
suit for dowir, 195. 
suit for pre-emption, 171. 
wliero wakf void, 144. 
where alienation of wakf property 
unauthorised, 152. 

Lubbais (of Coimbatore), 

succession among, 10. 

Maliomedan. 

meaning of, 8. 

sects and sub-sects, 11. 

Mahomedan Law, 
administration ot 
generally, 1. 

hi Bengal, U. I*, and Assam, 4. 
in -Burmali. 7. 
in Central Provinces, 7. 
in Oiidh, 7. 

in Presidency Tow ns, 3. 
in Punjab and N. VV. Frontier, (i. 
in Muffasal of Bombay, 5. 
in Muffasal of Madras, 5. 
application, extent of, of, 1. 
interpretation, of, 18. 
of crimes, 1, 2. 
of evidence, 1. 
sources of, 13. 

Maintenance, 

agreement for future maintenance, 201, 
[s. 237 A]. 

of children and grandchildren, 220. 
of parents and grandparents, 220. x 
of poor relations, 221. \ 

of wife by husband, 185. 

during ithhtt, 185. 
order for, 186. 
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Marriage, 

batil (void), 178. 

between persons of different sects, 12, 
170. 

breach of promise of, 187. 

contract, who may, 174. 

consent obtained by force or fraud, 174. 

defined, 174. 

during ii!dot void, 175. 

essentials of, 174. 

fasid (invalid), 178. 

fosterage, prohibition on ground of, 177. 

guardians for, 183. 

invalid, eonseqlienees of, 17!). 

jactitation of, suit for, 187. 

lunatics, of, 174, 185. 

minors cannot contract, 182. 

repudiation by, of, 184. 

rnuta, 181. 

polyandry not allowed, 176. 
presumption of, 180. 
prohibition of, on account of - 
affinity, 177. 

, consanguinity, 177. 
fosterage, 177. 
registration of, 176. 
proposal and acceptance, 174. 
religion, difference of, 176. 

Sunnis and Shiahs, botween, 176. 
sects, between persons of different, 
12, 170. 

valid, conscquoncos of, 179. 
voi 1, consequences of, 179. 
witnesses, 174, 176. 
wives, number of, 176. 
women who cannot be lawfully joined 
together as wives, 178. 

A'ee also Agreement, Apostasy, Conjugal 
rights. Divorce. 

Marumakkatayam law, 

effect of, on donees of gift, 130. 

Marz-ul-maut, 

Jtiee Death-illnoss. 

Minority, 

ago of, according to Mussulman law, 253. 
and guardianship of marriage, 183. 
and guardianship of person, 212, 215. 
and guardianship of property, 215, 218. 


Missing persons, 

right of, to inherit, 76. 

Molesalam Girasias (of Broach), 

succossion among, governed by Hindu 
law, 9. 

Mosque, 

right of every Mahomedan to enter a 
public, 154. 

uakf of moxhan for a, im alid, 136. 

Motazalas, 

a sect of Mahoineduns, II. 

Mother. 

is a sharer, 34A. 

Mother’s mother. 

is a sharer, 34 A. 

Mushaa, 

can form the subject of a w akf, 130. 
defined, 118. 

Mutawali, 

appointment of new, 148. 
appointment by arbitration, 148. 
definition of, 147. 

founder may be first mutawali, 134, 148. 
office of, nol transferable inter vivos, 151. 
office of, not attachable, 154. 
powers of:— 

to appoint successor on death, 151. 
to grant leases, 159. 
to increase allowance of servants, 153. 
to mortgage or sell, 152. 
remuneration of, 153. 
romoval of, 153. 
who may bo, 148. 

Pre-emption (right of), 

buyer, whether should bo a Mahomodan, 
165. 

death of pre-emptor, 170. 
docree for pre-emption not transferable, 
171. 

devico for ovading, 172. 
defined, 157. 

distinction between the Sunni and Shiah 
law, of, 172. 

enactments relating to, 158. 
females, 161. 

formalities (necessary) of, 167. 
limitation, 171. 
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Pre-emption (right of )—conui. 
rooognised amongst Hindus, 158. 
right of, when arises, 161. 

when may be exercised, 164. 
when lost, 170. 

not recognised in Madras Presidency, 
167. 

sect law, governing, 172. 
shafees, among, ICO. 
suit for, 171. 

Buit for, limitation for, 171. 

transfer by purchaser after dojnamlH,lG9- 

vesting of property in pre-emptor, 171. 

Probate, 

expenses of, how borne, 15. 
estate vests without probate, 16. 
when necessary, 26. 

Prohibited degrees, 
of affinity, 177. 
of consanguinity, 177. 

Prophet, 

precepts of the, 13. 

Puberty, 

what is the age of, 174, 211 
presumption rr, 174. 

Remainder Vested, 

how far recognised, 29. 

Renunciation (of Inheritance), 
how far binding on heir, 29 |s. 43J. 
Representation, right of 

not recognised in Mnhomedan law, 28. 

Restduarles, 

classified, 45. 
defined, 41. 
female, 46. 
table of, 40A. 

Residue, 

peculiar features of, 48. 

Restitution (of conjugal rights), 

suit for, 185. 

Return, doctrine of, 
distinguished from incroase, 51. 
in Sunni law 48. 


Return, doctrine of— cotad. 
in Shiah law— 
generally, 95. 

affecting husband and wife, 96. 
affecting mother, 96. 
affecting uterine brothers and sisters, 
97. 

Revocation, 

of bequest, 105. 
of gift, 124. 
of talak, 197. 
of wakf, 136. 

SaJJad-a-nishin, 

office of, 155. 

Sects, 

change from one to another, right to, 11. 
govorns law of succession, 15. 
marriage with another, does not sub¬ 
ject party to law of that sect, 12. 

Sharers, 

defined, 34. 

rules of succession, 35-38. 
table of, 34A. 

Shiah law, 
bequest, to heirs, 103. 
cypres, doctrine of, 138. 
homicide, no bar to succession, 32. 
increase, doctrine of, not rocognisod 
by, 97. 

inheritance, 77-98. 

pre-emption, 158. 

return, doctrine of, 95. 

suicide, how far a bar to succession, 9. 

talak, 197, 199. 

wakf, 136, 137, 138. 

Sister, 

consanguine, as sharer, 34A. 

as residuary, 40A. 
full, as sharer, 34A. 

as residuary, 40A. 
uterine as sharer, 34A. 
children of, are distant kindred of 
third class, 52. 

Son, 

is a residuary, 40A, 48. 
daughter of, as a sharer, 34A. 
as a residuary, 40A. 
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Son— cortid. j 

daughter of. children of, are distant 
kindred of first class, 52. 
son of, is a residuary, 40A. 

Step-children, 

no right to inherit, 75. 

-> Step-parents, 

no right to inherit, 75. 

Succession, 

governed by Sect law of deceased, 14. 
when per stirpes, 147. 

See Inheritance. 

Successor by contract, 

defined, 73- 

Sunnis, 

sub-sects of, 10. 

parties to suit presumed to be, 10. 

Talak, 

form of immaterial, 196. 
how effected, 196. 
kinds of, 

by agreement, 198. 
under compulsion, 199. 

* by writing, 198. 

where marriage solemnised in England 
according to English law, 199. 

Tenants-in-common, 

heirs take as, 16. 
limitation, 10. 

True, 

grandfather, defined, 34. 
jua a sharer, 34A. 
as a residuary, 40A. 
as both sharer and residuary, 46. 
grandmother defined, 34. 
grandmother is a sharer, 34A. 

Trusts, 

conditions In gifts in the nature of, 122. 
gifts through medium of, 114. 
public. See Wakf. 

Uncle, 

maternal, is a distant kindred of fourth 
class, 53. 

paternal, is a residuary, 40A, 
children of maternal, are D. K. of 
4th class, 53. 

son of paternal, is a residuary, 40A. 


Uncle— could. 

daughter of paternal, is D. K. of 4th 
class, 53. 

table o unclcB and aunts, 74- 

Unlversal legatee, 

right of, to inherit, 75. 

Usage, 

given effect, to, by Courts, 5, 0. 

Usury, 

prohibition against, whether repeated, 
by Usury Laws Repeal Act of 1855, 4. 

Vested, 

inheritance, defined, 31. 
remainder, how far recognised, 29. 
Wages, 

of servants, borne by the ostatn, 15. 
Wakf. 

alienation of wakf property, 138, 152 
attachment of wakf property, 138. 
cash, of, 131. 
contingent, invalid, 136. 
cypres, doctrine of, applied to, 138. 
debts, provision for payment, of, 133. 
definition of, 131. 

equity of redemption, wakf of, 131. 
family settlements, Sunni law, 139, 141. 
143. 

family settlements, Shiah law, 143. 
form of, 133. 

how dealt with prior to Wakf Act, 140. 
how dealt with under Wakf Act, 144. 
illusory, 140. 

immemorial user, by, 138. 
immovable property, of, 131. 
intention to create, 135. 
khankah, 155. 
law before Wakf Act, 140- 
law under Wakf Act, 144. 
lease of wakf property, 152. 
life-interest for settlor, 137. 
limitation— 

where wakf void, 144. 
where alienation of wakf property 
unauthorized, 152. 
maintenance of settlor, 137. 

of settlors descendants, 
139-143. 

marz-ul-maut, wakf during, 134. 
minor cannot oreate, 133. 
mortgage of wakf property, 152. 
mortgaged property, wakf of, 131. 
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W siKf— covtd , 

Words — conitl. 

mosque, for, 136, 154. 

lliba-ba-shart-ul-iwaz, 12S. 

moveables, of, 131. 

lliba-bil-iwaz, 126. 

mushaa, of, 136. 

Hizanat, 212 [s. 256]. 

mutawali—see Mutawali. 

Tddat, 175. 

objects of, 132. 

Ijmaa, 13. 

permanent, must be, 131. 

Ismailia, 11. 

possession of wakf property, delivery of. 

Jabr, 183. 

134. 

Kazi, 155. 

postponement of objects of, 136. 

Khankah, 155. 

registration, 134. 

Kiyas, 13. 

residence of settlor, provision for, 137. 

Khula, 195, 200. 

revocation, of, 136. 

Laan, 202. 

sajjadanishin, 155. 

Maliki, 11. 

salo of wakf property, 152. 

Marz-ul-maut, 107. 

succossiou per stirpes, 147. 

Motazala, 11. 

suit for declaration that property belong 

Alubarat, 195, 200. 

to wakf, 138. 

Mushaa, 118, 136. 

takia, 166. 

Mutawali, 147. 

testamentary, 134. 

Sailakah, 129. 

Wakf Act, text of, 146. 

Rajjad-a-nishin, 155. 

who may create, 133. 

Shafeo, 166. 

Widow (childless). 

Shafei, 11. 

limited right of, to inherit under Shiah 

Shafi-i-jar, 169. 

law, 98. 

Shafi-i-khalit, 159. 

Wife, 

Shafi-i-sharik, 159. 

is a sharer, 34A. 

Shiah, 11. 

maintenance of, 185. 

Shufaa, 157. 

right of, to claim divorce, 195, 198, 201, 

Sunni, 11. 

202. 

Takia, 155. 

Will, 

Talab-i-lshad, 167. 

authorities on, 99. 

Talab-i-Mowasibnt, 167. 

form of, 100. 

TalAk, 195. 

how far' heirs can take under a, 100. 

Taldk ahsan, 197. 

limit of testamentary power, 102. 

TalAk Hasan, 197. 

who can make a, 99. 

TalAk-i-bain, 198. 

Words, 

Tali k-ul-bidoat, 197. 

Amroo 30. 

Talak-ul-sunnat, 197. 

Arcoat, 129. 

Talaknama, 198. 

Anna Aaxliarias, 11 . 

Tohr, 196. 

Aul, 39. 

Umro, 30. 

1 Bulls, 13. 

Wakf, 131. 

Hanati, 11. 

Wasiat, 100. 

Hanbali, 11. 

Zaidya, 11. 

Hiba, 109. 
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